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Association Activities 


On aucusT 31 Mr. C. C. Burlingham celebrated his 100th birth- 
day. The following editorial from The New York Times expresses 
the sentiments of the membership of the Association: 


“MR. BURLINGHAM’S CENTENNIAL 


“One hundred years ago today, in Plainfield, N. J., Charles 
Culp Burlingham was born and this boy was to be of espe- 
cial importance to the City of New York as an outstand- 
ing citizen, a prominent lawyer and a great liberal. 

“All that he touched he dignified and enriched. His 
sense of justice and fair play sometimes made him take a 
determined stand in unpopular causes, as he did in the 
Sacco-Vanzetti case in 1921. He held the presidency of 
The Association of the Bar of the City of New York for 
two terms and would have held it for a third if he had 
not refused the unanimous nomination as too great an 
honor. His interest in politics and good government re- 
vealed itself in the creation and development of the 
Fusion party which elected Fiorello La Guardia Mayor 
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in 1933. He has fought constantly for the integrity of the 
courts and the judiciary. 

“The breadth of his interest has included the fields of 
social welfare, religion, academic freedom and the pres- 
ervation of the beauties of this city. Indeed, nothing 
nobly human has been alien to him. When the Bar Asso- 
ciation in 1953 proclaimed him ‘the first citizen of the 
city’ it did not exaggerate. 

“C. C. Burlingham has done more than reach his cen- 
tennial. We salute him with gratitude for what he is and 
has been all his adult life: a man of unselfishness, integrity 
and wisdom.” 

°@e 


ACCOMPANYING THIS number of THE RECORD is a supplement con- 
taining the annual reports of committees of the Association. 
Annual reports were previously published in the Year Book. 
After careful investigation the Executive Committee has con- 
cluded that there are advantages in convenience, indexing and 
cost by publishing the reports as a supplement to THE RECORD. 


°o@o 


AT THE October 21 Stated Meeting the Committee on Medical 
Jurisprudence will present again its Report on Amendment to 
Statute of Limitations Relating to Malpractice Suits. ‘This report 
was presented to the Annual Meeting in May and action deferred. 
The report is reprinted in this issue of THE RECORD. 


o@o 


MR. JUSTICE HARLAN will deliver the Eighteenth Annual Ben- 
jamin N. Cardozo Lecture at the House of the Association on the 
evening of October 28. 

o@eo 
THE COMMITTEE on Trade Marks and Unfair Competition, 


Harold R. Medina, Jr., Chairman, entertained on September 30 
the Japanese Trademark Specialists Team. The team is touring 
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the country under the auspices of the International Cooperation 
Administration. 
e@o 


At 1rs May meeting the Committee on Foreign Law, James N. 
Hyde, Chairman, had as its guest G. W. Haight of the Interna- 
tional Chamber of Commerce, who discussed with the Commit- 
tee the program for supranational arbitration. Mr. Haight out- 
lined the procedure in the arbitral court of the International 
Chamber, where the supranationality of the arbitrator, of the 
court which supervises him and of the applicable rules of proce- 
dural law are carefully guaranteed. 


o@o 


THE MCGRAW-HILL Book Company has announced the publica- 
tion of Antitrust and American Business Abroad by Kingman 
Brewster, Jr., Professor of Law, Harvard University. This book 
was prepared by Professor Brewster in connection with the work 
of the Association’s Special Committee on Antitrust Laws and 
Foreign Trade, Breck P. McAllister, Chairman, but expresses 
the views of the author and not necessarily those of the Commit- 
tee. The book is a thorough and comprehensive study with anal- 
ysis of the current law which should be valuable to practitioners 
and businessmen. Practical proposals for reform, particularly in 
the administration of the law, are offered. 


°@o 


CIRCUIT JUDGE Sterry R. Waterman, writing for the Court of 
Appeals for the Second Circuit in the case of United States v. 
Abel, concluded his opinion with the following comment on 
counsel assigned to the defendant: 

“Subsequent to his indictment the appellant requested the dis- 
trict court to appoint counsel for him, to be recommended by the 
local bar association. In accordance with this request, the district 
court appointed James B. Donovan as chief defense counsel. 
Arnold Guy Fraiman was subsequently appointed as associate de- 
fense counsel. Both at the trial and on this appeal these attorneys, 
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together with Thomas M. Debevoise, II, who assisted them, have 
represented the appellant with rare ability and in the highest 
tradition of their profession. We are truly grateful to them for 
the services which they have rendered.” 


o@o 


DuRING THE summer the President of the Association entertained 
Mr. Leslie E. Peppiatt, the President of The Law Society, Sir 
Harry Hylton-Foster, Solicitor General of England, and Lord 
McNair. The Association also entertained the members of the 
International Law Association attending a conference in New 
York. 

e@o 


THE NEW yorRK Academy of Medicine, 2 East 10grd Street, is 
sponsoring a lecture on “Youthful Offenses in Modern Culture.” 
The lecture will be delivered by Dr. Harry L. Shapiro, Curator 
of Anthropology, American Museum of Natural History. The 
lecture is scheduled for Thursday, November 6, at 8:30 P.M. at 
the Academy. 
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The Calendar of the Association 





For October and November 


14 


15 
16 
20 


21 


27 


28 


29 


(as of September 22, 1958) 


Meeting of Committee on Medical Jurisprudence 

Dinner Meeting of Committee on Post-Admission 
Legal Education 

Dinner Meeting of Committee on the Bill of Rights 


Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 
Meeting of Committee on Entertainment 


Dinner Meeting of Committee on Taxation 
Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 


Meeting of Committee on Admissions 
Meeting of Committee on Arbitration 
Dinner Meeting of Library Committee 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 


Dinner Meeting of Special Committee on Military 
Justice 


18th Annual Benjamin N. Cardozo Lecture. Speaker 
—The Honorable John Marshall Harlan, Associate 
Justice of the Supreme Court of the United States, 
8:00 P.M. Buffet Supper, 6:15 P.M. 


Meeting of Section on Corporate Law Departments 
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Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Legal Aid 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


Meeting of Library Committee 
Meeting of Section on Corporate Law Departments 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 


Meeting of Committee on Arbitration 
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The President’s Letter 


To the Members of the Association: 


I commend to the attention of every member of the Associa- 
tion the interesting and important Annual Report of my prede- 
cessor, Louis Loeb, which appears in this issue of THE RECORD. 
The Report describes a year of great accomplishment, and, 
though his modesty prevents him from saying so, it would not 
have been possible without Louis’ enthusiasm and interest in our 
Association’s affairs. It is a source of pleasure and comfort to me 
to have him as my predecessor and one of my mentors. 

Our distinguished fellow member, Mr. Justice Harlan, will be 
welcomed back to the House of the Association on the evening 
of October 28, when he will deliver the annual Benjamin N. 
Cardozo Lecture. I hope that as many of you as can will be pres- 
ent that evening to do him honor. 

Now that the summer is over, I have been attending organ- 
ization meetings of Committees, at which they are laying out 
their programs for the coming year. It is a thrilling experience 
for me to learn of the many constructive activities in which our 
Committees are engaged, and I am sure that they will continue 
in the same great tradition that has marked the administrations 


of my predecessors. 
Dupn.ey B. BonsaL 


September 15, 1958 








Report of the President 
1957-1958 


When Charles Evans Hughes became President of the Associa- 
tion in 1927 he said, ““This Association is greater than the sum of 
all its parts.” I believe each President has recognized Chief Justice 
Hughes’ appreciation of what the Association means to its mem- 
bers, to the profession and to the community and has attempted 
in his annual reports to convey the sum of the year’s activities. 
This is not easy, not only because the Association’s activities have 
become increasingly varied and complex, but also because a mere 
recital of those activities gives no impression of their cumulative 
impact. At the same time this report is published, members will 
receive, in what we believe is a more convenient form, the annual 
reports of committees. I commend the reading of these reports 
because, better than any summary, they will convey what Whit- 
ney North Seymour in a characteristic phrase called “the boil of 
the Association” and “‘a glimpse of the steam and the bubbles.” 

I should like to comment first, as I did last year, on our efforts 
to promote more efficient administration of the Association’s 
affairs and to pay tribute to the progress that has been made by 
the Management Committee under the brilliant chairmanship 
of Albert R. Connelly. The committee has adroitly solved the 
housing of the Association’s staff. By the time this report is released 
the Executive Secretary’s staff will have bright, new, efficient 
offices on the second floor of the Bar Building. Next door will be 
a modern stenographic and reporting service which will be avail- 
able to members and will, we hope, be increasingly useful and 
profitable. 

But these improvements, important as they are, must take sec- 
ond place to the exciting renovation of the reading room of the 
Association’s great library. Next summer my successor, I am sure, 
will prepare his report in that reading room because it will be 
air-conditioned, well lighted and probably the most attractive 
place in town for a lawyer to work. All this has been made pos- 
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sible through the extraordinary generosity of our members and 
the equally extraordinary response the Association received from 
corporations which appreciate that the library also renders a serv- 
ice to the community. The substantial contributions we have 
received make it possible to finance the improvements without 
too seriously cutting into the Association’s endowment. Not a 
small part of my satisfaction in this achievement derives from the 
imaginative leadership given to the endeavor by the Library Com- 
mittee and its Chairman, Theodore Pearson, and by the Librarian 
of the Association, Arthur Charpentier. 

In addition to these physicai improvements there has been an 
attempt, successful for the most part, to develop administrative 
procedures and techniques under the new Administrative Man- 
ager of the Association, Gerald T. MacDonagh, which should 
mean better service to our members and less unnecessary admin- 
istrative fumbling all around. 

Having extolled the virtues of efficiency, I hasten to say that 
I am not convinced that what is good for the Telephone Com- 
pany is necessarily good for The Association of the Bar. At the 
Annual Meeting Mr. Tweed was good enough to say some very 
kind things about my administration, but I think I value most 
his statement that ‘“‘these improvements in efficiency have been 
achieved without loss of the casualness and friendliness which 
have always been a tradition of the Association.” In the desire 
of some for economy and efficiency we should not sacrifice values 
which have been developed over 87 years by those who believe 
in the dignity of our calling and the Association which is an 
“organization of those ideals.” 

“Dignity without usefulness,” as Mr. Davis once pointed out, 
“is mere pretense.” Thus the remainder of this report will con- 
centrate on some of the useful things we have been doing. 

I am pleased that during the past year, through the generous 
assistance of foundations, we have been able virtually to complete 
two important studies and have made considerable progress in 
the completion of a third. Our study on passport procedures was 
started over a year ago and will culminate in a volume to be pub- 
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lished by Dodd Mead & Company early this fall. The usefulness 
of the Association’s contribution in this field has recently been 
emphasized by the request of the Senate Committee on Foreign 
Relations for our Committee’s views on pending legislation. I 
think it is proper to say that the testimony of our experts in this 
field will result in better legislation than first seemed likely, and 
I am proud that we have emphasized in this study the American 
citizen’s right to travel. 

Also scheduled for early publication is the report of our Joint 
Committee on the Public Defender System. This study was made 
in cooperation with the National Legal Aid Association and will 
be published by Doubleday & Company. The report defines the 
fundamentals of a system which should guarantee to every crim- 
inal defendant his right to a fair trial with counsel. The book 
should also have a practical value in encouraging the organiza- 
tion in communities, large and small, of effective systems for the 
defense of the indigent. 

From the early days of the Republic there has been legislation 
on the subject of conflicts of interest affecting government off- 
cials. Indeed, there have probably been too many regulations and 
too much legislation. Certain it is that if we are to attract the 
best members of our own profession, other professions and indus- 
try to government service we must develop, at the very least, a set 
of ground rules so that we will be able to apply ethical standards 
in the conduct of public business that lawyers have long endeav- 
ored to employ in the conduct of their own and their clients’ 
affairs. The Committee conducting our study has had wide experi- 
ence in government, has the cooperation of all those interested in 
the problem, and I am sure the results of their study will meas- 
ure up to the contributions we have made recently in the fields 
of family law, expert testimony and loyalty-security problems. 

Although we rightfully take pride in the fact that foundations 
have confidence in the scholarship and objectivity of our work 
and thus enable us to carry out long-range studies which our funds 
would not otherwise permit, we can take equal pride in the day- 
to-day work done by committees that must work with limited 
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budgets. It has been a commonplace in these reports to pay trib- 
ute to the work of the Committees on State Legislation, Criminal 
Courts and Federal Legislation, but it is not common at all, in 
fact it is unique, to find committees of qualified volunteers who 
have established, with the Legislature and the Congress, a repu- 
tation for work that is done well and solely in the public interest. 
In the federal field the Committee on Federal Legislation has 
opposed measures which would, at the very least, attack the 
integrity of our courts. The committee has also been vigorous in 
its support for the need for more judges. 

In the field of state legislation the Surrogates’ Courts Commit- 
tee contributed to the revision of the rule against perpetuities. 
This is a notable victory and one to which the Association has 
long looked forward. 

During the past year the Surrogates’ Courts Committee has 
also, through conferences with the Surrogates in New York 
County, assisted in promoting what I believe will be a more 
wholesome approach to the delicate problem of fees and patron- 
age in that court. I am glad to pay tribute to the whole-hearted 
cooperation to this end received from the Surrogates. 

In a related field we also enjoyed continuing cooperation. I 
reported a year ago that the leaders of the two major parties pub- 
licly stated that they would consult the Association as to the 
qualification of lawyers they were contemplating submitting as 
candidates to judicial conventions and primaries. This they have 
done. There are some practical difficulties in working out the 
iimely submission of these names but I express the hope that the 
leaders are aware of the need for thorough investigation and that 
they will cooperate with us in making possible the kind of inves- 
tigation which will be most helpful to them and to the public. 
A very real disappointment during the year was the failure of 
the Congress to enact legislation providing for additional judges 
in the federal courts. I should point out here that the federal 
courts in the Eastern and Southern Districts of New York would 
be considerably aided in their struggle to bring their calendars 
up-to-date if the vacancies now existing in those courts were filled 
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by qualified judges. Some of the same political considerations 
that impede the passage of legislation for additional judges appar- 
ently made difficult the filling of these vacancies. As my favorite 
newspaper recently pointed out, it is “outrageous that the fed- 
eral judiciary should become a subject of political give and take.” 

Political “take,” with very little “give,” was strikingly in evi- 
dence at Albany this year, and there can be no doubt that I here 
refer to the defeat of the proposals of The Temporary Commis- 
sion on the Courts and the abolition of that Commission. It is 
not necessary to assess the blame for the Legislature’s failing to 
face up to its responsibilities. Mr. Tweed, in a forthright state- 
ment, has described the kind of opposition that has denied to 
the people of this state a system for the more efficient adminis- 
tration of justice, which in the long run they will demand and 
the Legislature will have to provide. 

We understand that the Judicial Conference of the State of 
New York, under the leadership of the Chief Judge of the Court 
of Appeals, is working on a plan for court reorganization that will 
achieve the objectives of the Tweed Plan and still satisfy the 
demands of the legislative leaders. This is a difficult task and we 
must all hope that the Conference is successful. However, we will 
examine with care the new proposals and I feel sure the Associa- 
tion will be helpful both to the Conference and to the public in 
assessing the merits of the proposals. The Association will also 
continue to offer its service to the Advisory Committee on Prac- 
tice and Procedure. 

In a related field, the Association is continuing the study of the 
fundamental causes for delay in the courts. This project, financed 
by the Sloan Foundation and the New York Foundation, is being 
carried out in cooperation with the Columbia University Law 
School’s Institute for Effective Justice. 

The Association has maintained its interest in the Family Part 
of the Supreme Court, which continues to employ effectively the 
assistance of social workers and psychiatrists. During the year the 
Association’s Special Committee on the Family Part was reorgan- 
ized to permit representatives from medicine, psychiatry, social 
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work and related fields to serve as consulting members. This Com- 
mittee during the year was able to be of practical assistance to 
the court in a situation that was made more difficult by misguided 
reporting in some segments of the press. 

Another special committee of the Association working in the 
same general field is the Special Committee on the Improvement 
of Family Law. This Committee has been watching with great 
interest the work of the joint legislative committee, which was 
set up by the Legislature to study and make recommendations in 
the general field of family law. The legislative committee in its 
first report has disappointed those who had hoped the committee 
would take a more imaginative and constructive approach to the 
problems entrusted to it. 

The Committee on the Domestic Relations Court has contin- 
ued to render valuable service to the Court and the public in 
encouraging the better administration of the laws dealing with 
children and the family. It has done this by consistently urging 
on the Mayor the appointment of judges to that Court who are 
particularly qualified for the specialized service they must render. 
The Committee has assisted the judges by arranging a conference 
between representatives of the Police Department and represen- 
tatives of the Court to the end that there will be a better under- 
standing of the contributions that can be made by both to the 
difficult problems of juvenile delinquency. The Committee has 
also encouraged the social worker to feel that his contribution to 
the work of the Court is an important one and appreciated by the 
legal profession. A well attended symposium on “The Social 
Worker in Court” provided a common meeting ground for judges 
of the Court, members of the legal profession and social workers. 

An important contribution to the public and the profession is 
made by the Legal Referral Service in referring clients with mod- 
erate means to lawyers capable of handling their legal problems 
effectively and efficiently. The Referral Service is jointly spon- 
sored by the Association and the New York County Lawyers’ 
Association. The New York County Lawyers’ Association has also 
for some years cooperated with the Association in maintaining 
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the Lawyers Placement Service. During the past year, after a 
number of consultations with officers of the New York County 
Lawyers’ Association, the two associations agreed that they would 
concentrate their joint effort on the Legal Referral Service and 
support it more adequately. This will enable that Service, we 
hope, to widen its activities and to be even more effective. The 
County Lawyers’ Association has withdrawn support of the Place- 
ment Service. This will be maintained by the Association on an 
experimental basis in the hope that those who benefit most from 
the Placement Service, the employer and the employee, will con- 
tribute to its maintenance so that it can become self-sustaining. 

Not only in connection with the arrangements I have just 
described but in many other areas of common interest, it was 
gratifying to receive the full cooperation of our sister association. 
I particularly enjoyed working with Benjamin Matthews whose 
distinguished service to that Association as President was crowned 
by a year-long celebration of that Association’s golden anniversary. 

Although our Association celebrated no birthdays, we did have 
an opportunity to take a look at the Association’s long history. In 
connection with our program to enlarge membership in the Asso- 
ciation, a handsome brochure was published. The brochure 
sketches the early history of the Association, describes its present 
method of operation and recalls to all who have read it that our 
past is an inspiring prelude to further accomplishment. Speaking 
of the membership project, may I again express my thanks to 
Bethuel M. Webster and to Roger Bryant Hunting, who were 
largely responsible for the success of this endeavor. 

Having revealed my high opinion of the brochure, I cannot 
resist going on and revealing that the authors of the brochure 
were the Fellow of the Association, A. Edward Gottesman, who 
has rendered notable service to the Association in other fields as 
well, and the Executive Secretary. The Executive Secretary has 
made some notable contributions himself, but I think he would 
prefer me only to acknowledge, and I do it with the warmest 
pleasure, that it has been great fun working with him. His con- 
tribution to our growing stature and importance can only be 
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fully grasped by observing his day by day inspired devotion and 
intelligent guidance. 

A particularly gratifying feature of the year has been the excel- 
lence of the Association’s educational program and particularly 
the work of the Sections of the Committee on Post-Admission 
Legal Education. The Committee sponsored a total of thirty-one 
meetings, lectures and Section meetings. A glance at the Com- 
mittee’s annual report, which lists the speakers at these meetings, 
will demonstrate the opportunity afforded to our membership 
and to the Bar at large to keep abreast of the changing practice 
of law. 

The Committee was particularly fortunate this year in the four 
speakers it brought before the Association to discuss some of the 
larger issues of our profession. In the fall, Dean Jefferson B. Ford- 
ham of the University of Pennsylvania Law School delivered the 
Sixteenth Annual Benjamin N. Cardozo Lecture on the topic 
“The Legal Profession and American Constitutionalism.” In Jan- 
uary, the new Presiding Justice of the Appellate Division of 
the First Department, the Honorable Bernard Botein, chose the 
Association as the forum for his first public address after assum- 
ing his new office. Mr. Justice Botein’s topic was “Our Courts 
Face the Future.” In this forthright address, the Presiding Justice 
gave sure proof that he would continue the good fight waged by 
his predecessor for an improved system for the administration of 
justice. May I take this opportunity of saying that since Justice 
Botein has assumed office, there have been a number of occasions 
on which officers and committee chairmen of the Association have 
consulted with him on mutual problems. In every instance he 
has not only cooperated fully but has been patient and generous 
and wise. We are indeed fortunate in having at the head of one 
of the great courts in this country a presiding justice who is 
beyond question outstandingly qualified. 

The third lecture in the Committee’s series was delivered by 
former Attorney General Herbert Brownell, Jr., whose topic was 
“Lawyers and a Government of Law.” 

In May the Seventeenth Annual Cardozo Lecture was delivered 
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by The Right Honorable Sir Hartley William Shawcross, Q.C., 
former Attorney General of Great Britain and an honorary mem- 
ber of the Association. Sir Hartley discussed “The Functions and 
Responsibilities of an Advocate.” 

In addition to the educational program of the Committee on 
Post-Admission Legal Education, symposia were sponsored by 
several of the committees. I have already mentioned “The Social 
Worker in Court.” ‘The Committee on Insurance Law held a 
discussion on “The Lawyer’s Most Neglected Client—Himself.” 
“Narcotics: The Law, the Physician and the Community” was 
the topic of a symposium sponsored by the Committee on Medi- 
cal Jurisprudence. The Committee on Arbitration, cooperating 
with the Committees on International and Foreign Law, spon- 
sored a lecture on Arbitration in connection with the United 
Nations Conference on International Commercial Arbitration. 
In another educational endeavor the Committee on International 
Law published an informative report on the Status of Forces 
Agreement. This report was distributed to the Congress and vari- 
ous government officials and received with warm commendation. 

Quite a different educational venture is the Annual National 
Moot Court Competition now in its eighth year. Ninety-three 
law schools participated and argued a case relating to problems 
involved in the industrial security aspects of the Federal Loyalty- 
Security program. The winner of the Competition was the Uni- 
versity of Pennsylvania Law School, which also won the prize for 
the best team argument. Montana State University won honora- 
ble mention as the other finalist. The best brief was submitted by 
the team from Washington and Lee University. 

The past year has witnessed the usual number of pleasant social 
events. There was the annual reception given by the Committee 
on Criminal Courts for the Justices of Special Sessions and the 
Magistrates. We were again honored by having Mayor Wagner 
with us on that occasion. The Photographic Exhibition and the 
Art Show were outstanding successes. Over 500 pictures were 
exhibited in the Photographic show by 123 contributors. Fifty- 
seven members exhibited 123 paintings or other works of art in 
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the Art Show. The Twelfth Night entertainment was particularly 
memorable this year because it honored the retiring Presiding 
Justice, The Honorable David W. Peck. The affection in which 
Judge Peck is held by the Bar could not be more vividly demon- 
strated than by the enthusiastic overflow audience which attended 
this occasion. We welcome Judge Peck back to the ranks of our 
profession and I am pleased to note that he will continue his 
interest in the work of the Association by assuming the important 
chairmanship of the Grievance Committee. 

Of course a highlight of the year for me was the President’s 
Ball. The House of the Association was converted into the per- 
fect setting for an old-fashioned, graceful and colorful dance. My 
thanks go to the past Presidents of the Association and especially 
to the Entertainment Committee who sponsored the affair. My 
thanks also go to Jim Mottram, the Steward of the Association, 
who plays such an important part in every important social occa- 
sion and committee meeting at the House of the Association. 

I have reported elsewhere my pleasure in being able to attend 
in April a luncheon organized by The Bar Association of San 
Francisco to commemorate the fifty-second anniversary of the 
earthquake and fire. The San Francisco Association took that 
occasion to recall our Association’s gift of a collection of New 
York legal materials when it was learned that their law library 
had been destroyed, and presented a collection of California law 
books for our library. Appropriate expressions of gratitude have 
been sent to The San Francisco Bar Association. 

I was greatly pleased that I had the good fortune to be Presi- 
dent during the year when three handsome portraits of three of 
my distinguished predecessors and good friends were presented 
to the Association. We now have in the Supper Room a hand- 
some portrait bust of Harrison Tweed by the American sculp- 
tress Miss Eleanor Platt. We also now have portraits of Allen 
Klots and Bethuel M. Webster by Trafford Klots and Sidney 
Dickinson respectively. These important additions to the collec- 
tion of art of the Association were the gifts of the partners of the 
former Presidents. 
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On August g1 of this year occurred an event in which all the 
members of this Association took particular pride and pleasure, 
Mr. C. C. Burlingham on that day celebrated his 100th birthday, 
In 1953, when the Medal of the Association was presented to Mr, 
Burlingham he was described as “wise, humorous, fearless and 
devoted to the right.” It is difficult, in commenting on even such 
a special occasion as his 100th birthday, to add to this catalog of 
virtues, and I rather suspect that The First Citizen of New York 
would prefer not to be too virtuous. Certainly Mr. Burlingham 
has earned the right to be whatever he wants to be and he gen- 
erally succeeds in doing just that. C. C. B. will continue to endear 
himself to his friends all over the world by keeping on with the 
wide range of activities which he pursues to the amazement and 
delight of those less highly gifted. 

I can think of no more appropriate way to write “finis” to my 
Report as President than to acknowledge the inspiration derived 
from all of the living former Presidents. I am sure that Messrs. 
Tweed, Seymour, Webster and Klots would all agree that the 
major inspiration has been furnished by C. C. B., and I know 
when I say this that the example which he has set, not only as 
President of this Association but as a lawyer and citizen of New 
York, will continue always to be the star to which every Presi- 
dent of this Association will attempt to hitch his wagon. 


Louis M. LoEs 
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Recent Antitrust Developments 
By MiILTon HANDLER 


I 

Speaking from this platform five years ago,’ I perceived in 
Times-Picayune? an encouraging revitalization of the rule of 
reason, that hardy but much battered antitrust perennial.? This 
past term, however, saw a retreat from the Times-Picayune phi- 
losophy with a concomitant exaltation of the per se approach. 
The precise issue in Northern Pacific Railway,* as in Times- 
Picayune, was the relatively unimportant one of the legality of 
a tying arrangement under the Sherman Act.® The two decisions 
are significant, not because one condemned and the other con- 
doned a tie-in, but because of their conflicting ideological 
overtones. 

Mr. Justice Black, who dissented with three of his colleagues 
in Times-Picayune, was able to muster a five-judge majority in 
Northern Pacific Railway to retraverse the ground previously 
covered by Mr. Justice Clark in the earlier case. Joining in the 
opinion of the Court were Chief Justice Warren and Justices 
Douglas, Burton and Brennan. A dissent was filed by Justices 
Harlan, Frankfurter and Whittaker. Mr. Justice Clark did not 
participate. 

Times-Picayune, it will be remembered, synthesized the law 
governing tie-ins in terms of the following formulation: the 


Editor’s Note: Professor Handler’s review of recent antitrust developments is an 
annual feature of the Section on Trade Regulation of the Committee on Post- 
Admission Legal Education. Professor Handler’s review was presented at a meeting 
of the Section on June 5, 1958. 

Author’s Note: I am grateful to my colleagues Stanley D. Robinson and Joshua 
F. Greenberg for their valuable assistance in the preparation of this talk. 

1 Handler, Recent Antitrust Developments, 9 THE RECORD 171, 175 (1954)- 

2 Times-Picayune Pub. Co. v. US., 345 U.S. 594 (1953). 

3 See HANDLER, ANTITRUST IN PERSPECTIVE: THE COMPLEMENTARY ROLES OF RULE 
AND DISCRETION, C. I (1957). 

4 Northern Pacific Railway Co. v. US., 356 U.S. 1 (1958). 

5 Since most tie-ins will be covered by Section 3 of the Clayton Act, the more 
demanding burden of proof under the Sherman Act is, for the most part, only of 
academic interest. The Sherman Act was involved in Times-Picayune and North- 
ern Pacific Railway because of the peculiar nature of the tying articles—advertising 
space and land rendered the Clayton Act inapplicable. 
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practice violates the Clayton Act “when the seller enjoys a 
monopolistic position in the market for the ‘tying’ product, or 
if a substantial volume of commerce in the ‘tied’ product is 
restrained”; and it infringes the Sherman Law “whenever both 
conditions are met.”® In this area, the rule was one of per se 
invalidity. But whenever both conditions were not met in a 
Sherman Act case, the arrangement had to be tested under the 
rule of reason. Mr. Justice Clark endeavored to give concretion 
to the rule when he stated that “our inquiry to determine rea- 
sonableness under §1 must focus on ‘the percentage of business 
controlled, the strength of the remaining competition [and] 
whether the action springs from business requirements or pur- 
pose to monopolize’’’*—in short, a full dress market analysis to 
probe the anticompetitive thrust of the challenged practice. 

What Northern Pacific Railway did was to substitute for 
Times-Picayune’s market domination requirement a new con- 
cept denominated “sufficient economic power to impose an 
appreciable restraint on free competition in the tied product”;® 
and then, by presuming such power from the tie-ins themselves, 
it dispensed with the necessity of any rule of reason inquiry. In 
other words, it revises the Clark formulation of per se illegality 
and then applies the new principle in such fashion that it is prob- 
ably never necessary to face the issue of reasonableness. 

The salient facts, briefly, were these. The railway was charged 
with violating Section 1 by requiring vendees and lessees of its 
land to use its rail facilities to ship all commodities produced or 
manufactured on the land,® provided a competing railroad did 
not offer a lower price or better service. In this manner the land 


6 Times-Picayune Pub. Co. v. U.S., 345 U.S. at 608-09. 

7Id. at 615. Because market domination was absent in Times-Picayune, the 
Court tested the arrangement under the rule of reason. Finding neither unlawful 
effects nor aims, the Court sustained the unit system of selling advertising space. 
While it is stated that “the contracts may yet be banned by §1 if unreasonable 
restraint was either their object or effect” (id. at 614), it is probable that in most 
cases legality will turn on market effects rather than intent. 

8 Northern Pacific Railway Co. v. US., 356 U.S. at 11. 

® This land had been granied by Congress to Northern Pacific’s predecessor in 
1864 and 1870 to aid in the construction of a railroad from Lake Superior to Puget 
Sound. It contained timber, mineral deposits, oil and natural gas, and some sec- 
tions were suitable for agriculture, grazing or industry. 
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(the tying instrument) was used as leverage to obtain rail business 
(the tied article). The findings of the district judge demonstrated 
that a substantial amount of commerce was affected by these 
so-called ‘“‘preferential routing” clauses.’ But the lower court 
made no effort to determine the proportion of the railroad’s land 
to the total of similar land in its area of operations." Instead, it 
held that “unrestricted fee-simple title to land vests in the owner 
absolute domination of the market in such land”—likening the 
ownership of land to the exclusive right of a patentee.’ In this 
way the district court sought to bring the tie-ins within the 
per se formula of Times-Picayune. 

Mr. Justice Black on the appeal did not adopt the theory below 
that each particular tract of land constituted a relevant market 
for the purpose of determining dominance." Instead, he ex- 
plained Times-Picayune away as follows: 


“While there is some language in the Times-Picayune opin- 
ion which speaks of ‘monopoly power’ or ‘dominance’ over 
the tying product as a necessary precondition for applica- 
tion of the rule of per se unreasonableness to tying arrange- 
ments, we do not construe this general language as requir- 
ing anything more than sufficient economic power to 
impose an appreciable restraint on free competition in 
the tied product (assuming all the time, of course, that a 
‘not insubstantial’ amount of interstate commerce is 
affected).”’ 1* 


That the defendant possessed “sufficient economic power” by vir- 
tue of its land holdings “to impose an appreciable restraint” on 


10 “The district judge found (and his findings were not challenged here) that 
as of 1949 there were (1) over 1,000 grazing leases covering more than 1,000,000 
acres of land, (2) at least 72 contracts for the sale of timberland covering 1,244,137 
acres, (3) at least 31 timber sale contracts covering 100,585 acres, (4) at least 19 oil 
and gas leases covering 135,000 acres, (5) at least 16 iron ore leases covering 5,261 
acres, (6) 12 coal leases (acreage not specified), and (7) at least 17 other mineral 
leases covering 6,810 acres which contained ‘preferential routing’ clauses.” Id. at 
7n.6. 
11 US. v. Northern Pacific Railway Co., 142 F. Supp. 679, 684 (W.D. Wash. 1956). 
12 Ibid. 
13 See Northern Pacific Railway Co. v. US., 356 U.S. at 18 (dissent). 
14 Northern Pacific Railway Co. v. US., 356 U.S. at 11. 
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competition in railroad service was inferred from “the very exist- 
ence of this host of tying arrangements,” since “‘no other explana- 
tion has been offered.” 45 Needless to say, if the requisite “economic 
power” is inferable from the mere fact that the tying agreements 
have been made, this is tantamount to eliminating the element 
of power over the tying article as a real requirement. As a prac- 
tical matter, under this approach the test of illegality is no differ- 
ent under the Sherman Act from the Clayton Act. If the tie-ins 
restrain a substantial amount of trade in the tied product, the 
seller is presumed to have had enough power to effect an appre- 
ciable restraint, and the restrictions therefore are illegal as a 
matter of law.’® 

That this may be the true position of the majority is indicated 
by its statement that International Salt “is ample authority for 
affirming the judgment below,’”’"* coupled with its quotation 
from that case to the effect that it is “unreasonable, per se, to 
foreclose competitors from any substantial market.” 4* To be 
sure, Times-Picayune had explained International Salt as a case 
resting on monopolistic control conferred by a patent,’® but Mr. 
Justice Black makes plain that in his view the patent feature was 
entirely beside the point and that the result would have been the 
same without it.?° In any event, by finding “sufficient economic 
power” in the railroad, the Court brands the “preferential rout- 
ing” clauses as per se violative of the Sherman Act and thereby 
obviates what would otherwise have been the next step under 


15 Id. at 7-8. The majority also asserts that the railroad’s land “was strategically 
located in checkerboard fashion amid private holdings and within economic dis- 
tance of transportation facilities.” Jd. at 7. But as the dissent properly points out: 
“No findings were made below as to the uniqueness of any of appellants’ lands 
either because of their location or because of their peculiar qualities enabling pro- 
duction of superior mineral, timber, or agricultural products.” Jd. at 18-19. 

16 Cf. Black v. Magnolia Liquor Co., 355 U.S. 24 (1957), where the Court held 
that compelling liquor retailers to purchase gin and American whiskey in order 
to obtain desired Scotch and Canadian whiskey violated the Federal Alcohol Admin- 
istration Act’s prohibitions against exclusive outlets and tied houses [49 Stat. 981 
(1935), 27 U.S.C. §§205(a) (b)}. 

17 Northern Pacific Railway Co. v. US., 356 US. at 8. 

18 Jd. at 9, quoting International Salt Co. v. U.S., 332 U.S. 392, 396 (1947). 

19 Times-Picayune Pub. Co. v. US., 345 U.S. at 608. 

20 Northern Pacific Railway Co. v. U.S., 356 US. at 9-10. 
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Times-Picayune: an appraisal of the tie-ins under the rule of 
reason. 

In his dissenting opinion, Mr. Justice Harlan did not take 
issue with the majority because of its substitution of “sufficient 
economic power” for Times-Picayune’s test of monopoly or 
dominance.” The burden of the dissent was that since the dis- 





21 The dissent criticized the majority for leaving “in unsettling doubt the future 
effect of its statement that the use of the word ‘dominance’ in Times-Picayune 
means no more of a showing of market dominance than ‘sufficient economic power 
to impose an appreciable restraint on free competition in the tied product.’” 
Id. at 19. But Mr. Justice Harlan immediately added: 


“As an abstraction one can hardly quarrel with this piece of surgery, for 
I do not claim that a monopoly in the sense of §2 of the Sherman Act must 
be shown over a tying product. As already indicated, I should think that a 
showing of ‘sufficient economic power’ in cases of this kind could be based 
upon a variety of factors, such as significant percentage control of the rele- 
vant market, desirability of the product to the purchaser, use of tying 
clauses which would be likely to result in economic detriment to vendees 
or leasees, and such uniqueness of the tying product as to suggest compari- 
son with a monopoly by patent.” Ibid. 


Times-Picayune used the terms “monopoly” and “dominance” interchangeably. 
“(T]he essence of illegality in tying agreements is the wielding of monopolistic 
leverage; a seller exploits his dominant position in one market to expand his 
empire into the next.” Times Picayune Pub. Co. v. US., 345 U.S. at 611. In that 
sense, there is no doubt that the dissent in Northern Pacific Railway, like the 
majority, rejects the necessity for showing that the seller enjoyed a “dominant” 
(i.e., “monopolistic”) position in the market for the tying product. But if dominant 
power is thought of as something short of monopoly control (i.e., the power to fix 
prices or exclude competitors), what are the attributes of “dominance” and how, 
if at all, does it differ from the concept of “sufficient economic power”? At one 
point in the majority opinion, Justice Black substitutes the word “substantial” 
for “‘sufficient,” stating that the railroad “possessed substantial economic power 
by virtue of its extensive landholdings which it used as leverage to induce large 
numbers of purchasers and lessees to give it preference.” Northern Pacific Railway 
Co. v. U.S., 356 U.S. at 7. And even the dissent recognizes that “there may be 
instances where economic coercion by a vendor may be inferred, without any 
direct showing of market dominance, from the mere existence of the tying arrange- 
ments themselves, as where the vendee is apt to suffer economic detriment from 
the tying clause because precluded from purchasing a tied product at better terms 
or of a better quality elsewhere.” Jd. at 16-17. There seems little doubt, therefore, 
that the dissenters would condemn a patently coercive tie-in without regard to 
the seller’s market position. In short, it is at least questionable whether the tie-ins 
which were struck down under the Federal Alcohol Administration Act in Black 
v. Magnolia Liquor Co., 355 U.S. 24 (1957), would fare any better under the Sher- 
man Act in view of the finding in that case that retailers were compelled to buy 
certain brands of undesired whiskeys in order to obtain brands which they did 
desire. 
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trict court had made no finding respecting the railroad’s power 
in the relevant land market, the case should be remanded to 
determine whether in fact there was such power, rather than to 
infer it from the circumstance that the restrictions were con- 
tained in sales and leases.”* 

To me, it is not of earthshaking significance whether the legal- 
ity of a tie-in is to hinge on whether the seller possesses “domi- 
nant” control or merely “sufficient economic power’’ to achieve 
an appreciable restraint. Like the Supreme Court, I have the 
greatest difficulty in squaring the use of tying agreements with 
the basic precepts of our antitrust laws. Hence, the end result in 
Northern Pacific Railway does not disturb me.?° What is a cause 


22 “The District Court should have taken evidence of the relative strength of 
appellants’ landholdings vis-a-vis that of others in the appropriate market 
for land of the types now or formerly possessed by appellants, of the ‘unique- 
ness’ of appellants’ landholdings in terms of quality or use to which they 
may have been put, and of the extent to which the location of the lands on 
or near the Northern Pacific’s railroad line, or any other circumstances, 
put the appellants in a strategic position as against other sellers and lessors 
of land. Short of such an inquiry I do not see how it can be determined 
whether the appellants occupied such a dominant position in the relevant 
land market, cf. United States v. E. I. duPont de Nemours & Co., 351 US. 
377, as to make these tying clauses illegal per se under the Sherman Act.” 
Northern Pacific Railway Co. v. U.S., 356 US. at 16. 


While the foregoing passage might suggest a disagreement between the majority 
and minority respecting the applicability of the Cellophane doctrine of market 
definition in a tie-in case under Section 1 of the Sherman Act, closer analysis of 
Mr. Justice Harlan’s opinion reveals no real doctrinal cleavage on this point. The 
dissent itself recognizes that “there may be instances where economic coercion by 
a vendor may be inferred, without any direct showing of market dominance, from 
the mere existence of the tying arrangements themselves, as where the vendee is 
apt to suffer economic detriment from the tying clause because precluded from 
purchasing a tied product at better terms or of a better quality elsewhere.” Jd. at 
16-17. Manifestly, if the dissent would also draw the inference of “sufficient eco- 
nomic power” from the tie-ins themselves in appropriate circumstances, there 
would be no occasion for any relevant market determination. It was because of the 
proximity of the railroad’s lands to its lines, plus the fact that the vendees or 
lessees were free to obtain lower rates or superior service elsewhere, that the dis- 
senters felt that the tying clauses might have been accepted as a matter of indiffer- 
ence rather than by reason of coercive power. See id. at 17. “Sufficient economic 
power” not being evident to them, they insisted upon proof. Conversely, such 
power being apparent to the majority, it required no proof. 

23 This is not to say that the summary disposition by the majority is not open 
to question on procedural grounds. The dissent, it is to be noted, regarded the 
action of the Court as “a serious abuse of the summary judgment procedures.” 
Id. at 19. 
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for concern is the hostile attitude toward the rule of reason which 
the majority opinion exhibits. 

Although Mr. Justice Black recognizes that Section 1 of the 
Sherman Act has not received a literal interpretation and that 
the courts have read into its total prohibition the requirement 
that the restraint be unreasonable,** he makes it abundantly clear 
that he has no sympathy for or belief in the rule of reason. After 
pointing out that “there are certain agreements or practices which 
because of their pernicious effect on competition and lack of any 
redeeming virtue are conclusively presumed to be unreasonable 
and therefore illegal without elaborate inquiry as to the precise 
harm they have caused or the business excuse for their use,” *® 
he makes this revealing observation: 


“This principle of per se unreasonableness not only makes 
the type of restraints which are proscribed by the Sherman 
Act more certain to the benefit of everyone concerned, 
but it also avoids the necessity for an incredibly compli- 
cated and prolonged economic investigation into the en- 
tire history of the industry involved, as well as related 
industries, in an effort to determine at large whether a 
particular restraint has been unreasonable—an inquiry so 
often wholly fruitless when undertaken.” 76 


The same author’s antipathy to a standard of reasonableness 
cropped up three weeks later in a dissenting opinion which he 


24 Id. at 4-5. 

25 Id. at 5. 

26 Ibid. Cf. Chicago Board of Trade v. US., 246 U.S. 231, 238 (1918), where 
Justice Brandeis stated: 


“The true test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition, or whether it is such 
as may suppress or even destroy competition. To determine that question 
the court must ordinarily consider the facts peculiar to the business to 
which the restraint is applied; its condition before and after the restraint 
was imposed; the nature of the restraint, and its effect, actual or probable. 
The history of the restraint, the evil believed to exist, the reason for adopt- 
ing the particular remedy, the purpose or end sought to be attained, are 
all relevant facts.” 
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rendered in a case involving the power of a district judge to pun- 
ish for criminal contempt.?* On this occasion Mr. Justice Black, 
along with the Chief Justice and Mr. Justice Douglas, expressed 
dissatisfaction with the majority’s requirement that the punish- 
ment imposed by the court without a jury must be “reasonable” 
—dismissing this as an “irrepressible, vague and delusive stand- 
ard which at times threatens to engulf the entire law, including 
the Constitution itself, in a sea of judicial discretion.” 8 Putting 
these two utterances together, it is a fair implication that certain 
members of the Court object to a rule of reason approach in 
antitrust cases not merely because they feel that the inquiry may 
raise difficult economic issues and be “fruitless,” but because 
they distrust judicial discretion and consequently prefer inflex- 
ible rules capable of automatic application.”® 

The vice of this view, it seems to me, is that it moves in the 
direction of treating antitrust in terms of absolutes. To be sure, 
the businessman would like more certain guidance as to his vul- 
nerability under the antitrust laws. But does he or anyone con- 
cerned with the proper functioning of the economy want cer- 
tainty at the expense of unqualified prohibition of a wide variety 
of normal and useful business arrangements?*° The very nature 
of the conduct which antitrust seeks to control makes it inevi- 
table that its legality will depend on a subtle weighing of various 
economic facts. It is not necessary under a viable rule of reason 
to countenance restraints which are subversive of competition. 
But it is likewise unnecessary and infeasible to prohibit all 
restraints. For as Brandeis, whose hostility to trusts needs no 
expatiation, pointed out in Chicago Board of Trade,*' every con- 
tract restrains. To restrain is of its very essence. The test should 
be whether it restrains in such a manner as to jeopardize the pub- 
lic interest. That is not tantamount to saying that judges have 
untrammeled discretion to determine what is or is not in the 


27 Green v. US., 356 U.S. 165, 193 (1958). 

28 Id. at 197. 

29 But cf. HANDLER, Op. cit. supra note 3, c. I. 

30 Cf. U.S. v. American Tobacco Co., 221 U.S. 106, 179 (1911). 

31 Chicago Board of Trade v. US., 246 U.S. 231, 238 (1918). See note 26 supra. 
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public interest.*? The courts must base their judgment in bal- 
ancing the short-term restrictive effects of an agreement against 
its long-term competitive consequences on the history and mani- 
fest purposes of the Sherman Act.** Certainly no one will quarrel 
with Mr. Justice Black’s observation that the policy underlying 
the Sherman Act is competition. But it by no means follows that 
the policy is unrestrained competition as he would suggest in a 
memorable passage in which he appears to urge the beneficence 
of competition semper et ubique.** Mr. Justice Peckham, who 
originally persuaded the Court to his view that the Sherman 
Act’s prohibition was unqualified, eventually recoiled from that 
sweeping position.*®> And even Justice Black, who displays the 
same uncompromising tendency, feels impelled to except from 
the bite of the statute those restraints which he deems “‘insig- 
nificant.” * Unfortunately, however, his conception of insignif- 
icance smacks more of de minimis than reasonableness. 


82 See Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007, 
p- 73.996 (gth Cir. 1958), petition for cert. filed, 26 U.S.L. WEEK 3354 (U.S. May 31, 
1958) (No. 1038), where Judge Barnes stated that “the Supreme Court admonishes 
the inferior courts not to come to their own philosophical conclusions as to what 
restraints of trade should be prohibited, contrary to the language of a statute 
which was constituted and adopted with recognition of the existing rules of com- 
mon law. We cannot say what we may think it should be because of personal anti- 
trust philosophy or predilection.” Cf. U.S. v. Addyston Pipe & Steel Co., 85 Fed. 
271, 284 (6th Cir. 1898), aff’d, 175 U.S. 211 (1899). 

33 See HANDLER, Op. cit. supra note 3, c. I. 

34 Cf. Northern Pacific Railway Co. v. U.S., 356 U.S. at 4, where Justice Black 
observed: 

“The Sherman Act was designed to be a comprehensive charter of economic 
liberty aimed at preserving free and unfettered competition as the rule of 
trade. It rests on the premise that the unrestrained interaction of competi- 
tive forces will yield the best allocation of our economic resources, the low- 
est prices, the highest quality and the greatest material progress, while at 
the same time providing an environment conducive to the preservation of 
our democratic political and social institutions.” 

35 See Hopkins v. U.S., 171 U.S. 578, 600 (1898); Anderson v. U.S., 171 U.S. 604, 
615-18 (1898). The rationale of these decisions is discussed in HANDLER, op. cit. 
supra note 3, at 4-7. 

36 “Of course where the seller has no control or dominance over the tying 
product so that it does not represent an effectual weapon to pressure buyers into 
taking the tied item any restraint of trade attributable to such tying arrangements 
would obviously be insignificant at most. As a simple example, if one of a dozen 
food stores in a community were to refuse to sell flour unless the buyer also took 
sugar it would hardly tend to restrain competition in sugar if its competitors were 
ready and able to sell flour by itself.” Northern Pacific Railway Co. v. US., 356 
US. at 6-7. 
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Just a few weeks after Northern Pacific Railway, Judge Barnes, 
whose vigorous enforcement activities as head of the Antitrust 
Division of the Department of Justice belie any possible claim 
that he is unsympathetic to the fundamental objectives of the 
Sherman Act, handed down his opinion in the Klor’s case.** This 
decision, philosophically, is at the opposite end of the spectrum 
from the position espoused by Justice Black. It is fascinating that 
two such provocative utterances should have been promulgated 
at about the same time. Following a splendid bit of scholarship 
in tracing the historical origins of the rule of reason, Judge 
Barnes applies it to sustain a concerted refusal to deal—a type of 
restraint which many courts had previously classified within the 
per se category.** In my lecture last year, I called attention to a 
growing judicial tendency to question the propriety of condemn- 
ing group boycotts without inquiring into either their purpose 
or effect on competition.*® The Klor’s case served as an excellent 
vehicle for Judge Barnes to expound his views on this subject and 
by so doing to give renewed vitality to the rule of reason. 

The action was brought by a retail appliance dealer in San 
Francisco against a competing retailer, ten leading manufac- 
turers and eight distributors of household appliances. The claim 
was that the defendants, at the behest of the competing retail 
outlet, had jointly refused to deal with the plaintiff. On a motion 
for summary judgment, the defendants showed that there were 
a host of retailers in San Francisco, apart from the plaintiff, who 
handled the defendants’ brands and that the plaintiff itself was 
able to obtain a wide variety of competing products. The defend- 
ants argued that even if they had acted in concert, the undis- 
puted evidence showed that their restraint had not been injuri- 


37 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007 (gth 
Cir. 1958), petition for cert. filed, 26 U.S.L. Week 3354 (U.S. May 31, 1958) (No. 
1038). 

38 See e.g., Northern Pacific Railway Co. v. U.S., 356 U.S. 1, 5 (1958); Times- 
Picayune Pub. Co. v. US., 345 U.S. 594, 625 (1953); Kiefer-Stewart v. Seagram, 340 
US. 211, 214 (1951); U.S. v. Columbia Steel Co., 334 U.S. 495, 522 (1948); Fashion 
Originators’ Guild v. F.T.C., 312 U.S. 457, 467-68 (1941). 

39 Handler, Annual Review of Recent Antitrust Developments, 12 THE RECORD 
411, 428 (1957). 
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ous to the public and hence was not proscribed by the Sherman 
Act. The plaintiff offered no countervailing evidence but rested 
on its complaint, arguing that any conspiracy which restrains 
trade, ‘‘no matter in what degree and no matter against whom... 
directed,” necessarily violates the Act.*° 

In affirming the award of summary judgment, Judge Barnes 
was confronted not only with a rather formidable array of judicial 
authorities declaring that group boycotts are illegal per se,*! but 
he also had to cope with the contention that the Supreme Court’s 
decision in Radovich*® last term had held that public injury was 
not an element of a Sherman Act violation.* In Radovich, which 
also arose in the Ninth Circuit, the Court of Appeals had dis- 
missed the complaint because it believed that football was not 
subject to the antitrust laws and on the further ground that there 
was no allegation indicating that “‘ ‘the conspiracy was reasonably 


calculated to prejudice the public interest by unduly restricting 
the free flow of interstate commerce.’” ** The Supreme Court 
reversed on both grounds. It held that football was covered by the 


statute. And it ruled that the pleading was sufficient because the 
claim “need only be ‘tested under the Sherman Act’s general 
prohibition on unreasonable restraints of trade’ . .. and meet the 
requirement that petitioner has thereby suffered injury,” since 
“Congress has, by legislative fiat, determined that such prohibited 
activities are injurious to the public. . . . In the face of such a 
policy, this Court should not add requirements to burden the 


40 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007 at 
P- 73,991. 

41 See note 38 supra. 

42 Radovich v. National Football League, 352 U.S. 445 (1957). 

43 “Notwithstanding the many phrases which may be picked at random out of 
numerous cases, and, out of context, be made to support the position that con- 
certed conduct directed at harming the opportunity of a single trader to compete 
is always within the prohibitions of the Sherman Act, it is our opinion that there 
exists the need to show facts in a motion such as this from which a court might 
reasonably infer ‘public injury’ before an antitrust violation is before the court; 
and, further, that the Supreme Court has not departed one whit from this require- 
ment.” Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007 at 
P- 73-999- 

44 Radovich v. National Football League, 231 F. 2d 620, 623 (gth Cir. 1956), 
quoting Feddersen Motors v. Ward, 180 F. 2d 519, 522 (10th Cir. 1950). 
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private litigant beyond what is specifically set forth by Congress 
in those laws.” * 

As construed by Judge Barnes, the Supreme Court’s ruling in 
the Radovich case on the issue of public injury comes down to 
this: there is no separate requirement that a private suitor show 
not only a statutory violation but public injury as well. But this 
does not mean that in determining what constitutes a violation 
—that is, an unreasonable restraint of trade—the impact of the 
restraint on the public is immaterial. On the contrary, Judge 
Barnes views public injury as an integral part of the rule of rea- 
son inquiry and therefore inseparable from the issue of viola- 
tion.** He writes: ‘““Where there is no conceivable way in which 
a substantial segment of the public can be injured by the conduct 
attacked, the Sherman Act is not violated.” #7 

Having reconciled Radovich in this fashion, Judge Barnes then 
launches into a dissection of the boycott cases which seemingly 
involved per se determinations. These he distinguishes as outlaw- 
ing conduct which “either did or was intended to eliminate the 
sole competitor in a particular market, was directed at one of a 
very small number of competitors, or involved the use of large 
scale monopolistic power derived from nationwide enterprises 
to eliminate a competitor and thereby substantially affect com- 
petition in the local market area.” ** He also brushed aside as 
inapposite the precedents “in which price fixing or some other 
form of complete market control was involved and where defend- 
ants’ conduct was directed at a particular class of persons of which 
plaintiff was one.” 4° 


45 Radovich v. National Football League, 352 U.S. at 453-54. 

46 “Plaintiff must allege (and here prove) that there has been a prohibited 
restraint and that he has been proximately damaged thereby in order to sustain 
his complaint or position against a motion to dismiss or for summary judgment. 
He need not allege, additionally, that the public has been injured by defendants’ 
conduct. But to have the prohibited restraint there must be facts from which it 
can be determined that the ‘conduct charged . . . was reasonably calculated to 
prejudice the public interest by unduly restricting the free flow of commerce.’” 
Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007 at p. 73,999- 

47 Id. at p. 74,001. 

48 Ibid. 

49 Ibid. 
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On the facts before him, Judge Barnes could perceive no injury 
to the public—either the “retailing” or “consuming” public— 
since “there are literally hundreds of dealers in the San Francisco 
Bay Area dealing in the same kinds and brands of major appli- 
ances” withheld from plaintiff and because “there are numerous 
brands of appliances to which he was not denied access and which 
compete favorably with those he was denied.” *° Accordingly, he 
held the defendants’ alleged conduct did not run afoul of the 
antitrust laws. 

Whether or not Judge Barnes’ view that boycotts are not uni- 
formly illegal per se is ultimately accepted, he has rendered a 
great service by endeavoring to dissipate some of the fog that 
enshrouds the rather cryptic treatment of the public injury con- 
cept in Radovich. Before Radovich, a substantial body of judicial 
authority had stressed the importance of public injury in Sher- 
man Act litigation.®! Indeed, International Shoe®? emphasized 


50 Id. at pp. 74,001-02. 

51 E.g., Apex Hosiery Co. v. Leader, 310 U.S. 469, 493 (1940); Appalachian Coals 
v. US., 288 U.S. 344, 360 (1933); D. R. Wilder Mfg. Co. v. Corn Products Refining 
Co., 236 U.S. 165, 174 (1915); Eastern States Retail Lumber Dealers’ Asso. v. US., 
234 U.S. 600, 610 (1914); Nash v. U.S., 229 US. 373, 376 (1913); U.S. v. American 
Tobacco Co., 221 U.S. 106, 179 (1911); Standard Oil Co. v. U.S., 221 U.S. 1, 58, 78 
(1911); Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899, g03 (D.Md. 
1955), aff'd per curiam, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 US. 823 
(1957); Kinnear-Weed Corp. v. Humble Oil & Refining Co., 214 F. 2d 891, 893 
(5th Cir. 1954), cert. denied, 348 U.S. 912 (1955); Hudson Sales Corp. v. Waldrip, 
211 F. 2d 268, 274 (5th Cir. 1954), cert. denied, 348 U.S. 821 (1954); Feddersen 
Motors v. Ward, 180 F. 2d 519, 521-22 (10th Cir. 1950); Shotkin v. General Electric 
Co., 171 F. 2d 236, 239 (10th Cir. 1948); Brosious v. Pepsi-Cola Co., 155 F. 2d gg, 
104 (3d Cir. 1946); Glenn Coal Co. v. Dickinson Fuel Co., 72 F. 2d 885, 889 (4th 
Cir. 1934); Konecky v. Jewish Press, 288 Fed. 179, 182 (8th Cir. 1923); Kinnear- 
Weed Corp. v. Humble Oil & Refining Co., 150 F. Supp. 143, 160 (E.D.Tex. 1956); 
Parmelee Transportation Co. v. Keeshin, 144 F. Supp. 480, 485 (N.D.IIl. 1956); 
Brenner v. Texas Company, 140 F. Supp. 240, 243 (N.D.Cal. 1956); Admiral Theatre 
Corp. v. Paramount Film Distributing Corp., 140 F. Supp. 686, 695, (D.Neb. 1955). 
The role of public injury in Sherman Act litigation is also noted in cases decided 
after Radovich. Miller Motors v. Ford Motor Co., 252 F. 2d 441, 447 (4th Cir. 
1958); Riggall v. Washington County Medical Society, 249 F. 2d 266, 268 (8th Cir. 
1957), cert. denied, 355 U.S. 954 (1958); Miller v. Town of Suffield, 249 F. 2d 16, 
17 (2d Cir. 1957); Rogers v. Douglas Tobacco Board of Trade, 244 F. 2d 471, 483 
(5th Cir. 1957); Radiant Burners, Inc. v. American Gas Assn., Inc., 1957 Trade 
Cases par. 68,909, p. 73,644 (N.D.IIl. 1957); Noerr Motor Freight v. Eastern Rail- 
road Presidents Conference, 155 F. Supp. 768, 818 (E.D.Pa. 1957); Sperry Rand 
Corp. v. Nassau Research & Development Associates, 152 F. Supp. g1, 95 (E.D.N.Y. 
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the relevance of such an investigation under the original 1914 
version of Section 7 of the Clayton Act. And the Federal Trade 
Commission Act, which includes Sherman Act violations within 
its ambit, specifically requires that the Commission have reason 
to believe that the proceeding “‘would be to the interest of the 
public” before a complaint may be brought.** Because of its 
obscure discussion of the point, Radovich left the role of public 
injury up in the air. That it was not to be superimposed as an 
additional element of a private antitrust action, over and above 
the requirements of violation and injury to the plaintiff, was 
clear. What was not obvious was whether public injury neverthe- 
less survived Radovich as a sine qua non of proof of a violation 
itself. Thanks to Judge Barnes’ astute analysis, we have an 
unequivocal answer from the Ninth Circuit: public injury and 
violation are part and parcel of the same thing; they go hand in 
hand. Public injury can no more be expelled from the juris- 
prudence of antitrust than the infraction itself. 

Let me restate my understanding of Judge Barnes’ thesis: those 
restraints which have traditionally been regarded as unlawful 
per se have been so classified because of their inherent capacity 
to injure the public. Typical are those mentioned by Mr. Justice 
Stone in Apex Hosiery:*4 agreements to fix prices, divide market- 
ing territories, apportion customers, restrict production and the 
like. But apart from these classic instances of intrinsically anti- 
competitive practices, public injury—that is, a substantial inter- 
ference with competition in the relevant market—must be dem- 
onstrated as a matter of fact.®> This is just another way of saying 





1957); Alexander v. Texas Company, 149 F. Supp. 37, 42 (W.D.La. 1957). Cf. New 
Home Appliance Center v. Thompson, 250 F. 2d 881, 884 (10th Cir. 1957). 

52In International Shoe Co. v. F.T.C., 280 U.S. 291, 298 (1930), the Court 
pointed out that the “standard of legality” under both the Sherman Act and the 
Clayton Act is “the absence or presence of prejudice to the public interest by 
unduly restricting competition or unduly obstructing the due course of trade.” 

53 38 STAT. 719 (1914), 15 U.S.C. §45(b). See American Airlines v. North Ameri- 
can Airlines, 351 U.S. 79, 83 (1956); F.T.C. v. Klesner, 280 U.S. 19, 27 (i929). 

54 Apex Hosiery Co. v. Leader, 310 U.S. 469, 497 (1940). 

55 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1958 Trade Cases par. 69,007 at 
Pp- 73.998. While Judge Barnes states that illegality would follow if “the object of 
the contract or combination under attack” was an unreasonable restraint, this 
test is primarily a verbal one; decisions ordinarily turn on effects. Ibid. 
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that the rule of reason comes into play whenever the restraint 
falls outside the per se category. Unless the public is likely to be 
injured through a deprivation of the fruits of a competitive 
order, the restraint is not unreasonable. 

I must confess that it is not entirely clear to me whether the 
Klor’s case would have been decided the same way if the boycott 
had been perpetrated by a group possessing monopoly power and 
the plaintiff, as a consequence, had been totally deprived of a 
supply of appliances. The main stream of Judge Barnes’ rationale 
seems to stress the fact that the restraint directed against the 
plaintiff could not have had any substantial adverse effect on the 
fabric of competition in the highly competitive local appliance 
market in view of the numerous other retailers who stocked the 
appliances in question. Logically, the same observation would 
hold true if the restraint had been total instead of partial and the 
plaintiff had been put out of business. For the disappearance of 
one out of hundreds of retailers from the scene would not have 
appreciably altered the competitive milieu. Nevertheless, Judge 
Barnes did point out that there were “numerous brands of appli- 
ances to which plaintiff was not denied access.” ** Conceivably, 
therefore, he may be suggesting that the market power of the boy- 
cotting group may be a relevant factor in determining the reason- 
ableness of the restraint. Thus, Klor’s does not squarely answer 
the question which I posed last year as to whether a concerted 
refusal to deal by a group enjoying monopoly power can ever be 
justified or whether the absence of such power provides complete 
exculpation.®? It does, however, answer another of my queries— 
whether the refusal must “be activated by socially and economi- 
cally acceptable reasons.” 5* The defendants were exonerated in 
Klor’s despite the fact that they advanced no explanation for their 
actions. It is interesting to note that the district judge stated that 
the case involved a purely private quarrel between two competi- 


56 Id. at p. 74,002. 
57 Handler, Annual Review of Recent Antitrust Developments, 12 THE RECORD 


411, 431 (1957). 
58 Ibid. 
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tors “arising out of some undisclosed cause,” *® and that the appel- 
late tribunal shared the same belief.® 

The reluctance on the part of the judiciary to permit the anti- 
trust laws to be invoked to redress petty business squabbles is 
understandable. I can well appreciate the desire of the courts to 
weed out private disputes which do not have the earmarks of a 
true antitrust transgression and whose resolution therefore do 
not warrant invoking the cumbersome and expensive machinery 
of antitrust. At the same time, however, I recognize that it is 
extremely difficult to draw the line in terms of what is and what 
is not purely a private quarrel. The test is probably more feli- 
citously expressed by Judge Barnes’ public injury formulation. 
Under this doctrine, unless the putative violation entails anti- 
competitive consequences of such a nature or degree as to impair 
the efficacy of competition in the relevant market, the conduct, 
if outside the per se realm, is a non-actionable restraint under the 
rule of reason.* Barnes, unlike Black, would entrust the judi- 
ciary with this degree of discretion. He entertains no fear that 
they would set sail on uncharted or limitless seas. Public interest 
in antitrust is rooted in the purposes and traditions of antitrust; 
it is not synonymous with the personal economic predilections of 
individual judges. 

Whether the rule of reason is applied to tying arrangements 
or group boycotts is not to my mind of transcendent public im- 
portance. What is vitally important is that in our zeal to preserve 
the benefits of a competitive society, we do not kill the goose 
that laid the golden egg. The extreme notion that any restriction 
on the economic freedom of a contracting party is inimical to 
competition and should therefore be condemned out of hand is 
the quintessence of short-sightedness. 


59 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1956 Trade Cases par. 68,495, 
p. 72,048 (N.D.Cal. 1956). 

60 “The facts prove no more than a squabble between two of many competitors 
in a highly competitive market area.” Klor’s, Inc. v. Broadway-Hale Stores, Inc., 
1958 Trade Cases par. 69,007 at p. 74,002. 

61 See REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY 
THE ANTITRUST LAWS 14, 23 (1955). 
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Let me illustrate my thesis by focusing on an area in which 
reasonable restraints have traditionally been sustained but where 
they are presently under heavy fire by the Department of Justice 
—the familiar contracts by purchasers not to compete with their 
sellers. Despite the sharp divergence in the views of various mem- 
bers of the Supreme Court concerning the scope of the Sherman 
Act before the birth of the rule of reason in Standard Oil,®? there 
was no disagreement concerning the legality of the ancillaries.® 
Barring their use as an instrument of monopoly power, these 
restrictions, if reasonably limited temporally and spatially, were 
universally sanctioned as incidental to a major legitimate busi- 
ness transaction.** The Restatement of Contracts cites as an in- 
stance of reasonable restraints: ““A bargain by the buyer or lessee 
of property or of a business not to use it in competition with or 
to the injury of the seller or lessor.” ® Typical of such arrange- 
ments were restrictions on specified commercial uses of land or 
chattels by purchasers or lessees. In the marketing of goods the 
restraints took the form of exclusive dealing agreements, terri- 
torial restrictions and regulation of customer selection on resale 
of the manufacturer’s wares. The courts were not blind to the 
immediate restraining influence of such restrictive practices. But 
they recognized that by strengthening the hand of each producer 
in marketing his particular product, competition among all pro- 
ducers would be enhanced. And the public would thus obtain 
the advantages of inter-manufacturer or inter-brand competition. 

Now that the Supreme Court has denied certiorari in the 
Schwing® and Packard™ cases, and Village Theatre® has been 
settled on the eve of a fourth trial, the law respecting exclusive 


62 Standard Oil Co. v. US., 221 U.S. 1 (1911). 

63 See HANDLER, op. cit. supra note 3, c. I. 

64 Ibid. 

65 RESTATEMENT, CONTRACTS §516(b) (1932). 

66 Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D.Md. 1956), 
aff'd per curiam, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U.S. 823 (1957). 

67 Packard Motor Car Co. v. Webster Motor Car Co., 243 F. 2d 418 (D.C.Cir. 
1957), cert. denied, 355 U.S. 822 (1957). 

68 Paramount Film Distributing Corp. v. Village Theatre, 228 F. 2d 721 (10th 
Cir. 1955). 
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selling agreements under the Sherman Act appears to have come 
to rest for the time being. Two of our federal appellate courts 
have specifically held that the grant of an exclusive dealership 
by a manufacturer who does not dominate the market, but faces 
effective competition from other sellers, does not offend the anti- 
trust laws;® whereas a third Court of Appeals maintains that the 
reasonableness of the restraint must be resolved by the jury.” 
No court has gone to the opposite pole of holding the exclusive 
unlawful per se under the Sherman Act. The Supreme Court has 
not directly dealt with the issue.” 

With regard to the imposition by manufacturers of territorial 
and customer restrictions on distributors, the Justice Department 
takes the extreme position of per se illegality. Judging from the 
ever-increasing number of consent decrees entered of late which 
prevent these restrictions,** the Department has not had much 
of a fight on its hands from those whose distribution programs 
it has attacked. To me this is a constant source of mystification, 
since the decided cases in this area are uniformly favorable to the 


69 Schwing Motor Co. v. Hudson Sales Corp., supra note 66; Packard Motor 
Car Co. v. Webster Motor Car Co., supra note 67. 

70 Paramount Film Distributing Corp. v. Village Theatre, supra note 68. 

71In Denver Union Stock Yard Co. v. Producers Livestock Marketing Asso., 
356 U.S. 282 (1958), the Supreme Court held that stockyard regulations which 
barred market agencies operating at the Denver stockyard from doing business at 
any other yard were unreasonable and discriminatory within the meaning of the 
Packers and Stockyards Act [42 STAT. 165 (1921), 7 U.S.C. §208]. At the same time, 
however, Justice Douglas observed: “The institution of the exclusive agency is, 
of course, well known in the law; and the legal problem here would be quite 
different if the Act envisaged stockyards as strictly private enterprise.” Jd. at 288. 

72US. v. Rudolph Wurlitzer Co., 1958 Trade Cases par. 69,011, p. 74,007 
(W.D.N.Y. 1958); U.S. v. Necchi Sewing Machine Sales Corp., 1958 Trade Cases 
par. 68,957, p. 73,841 (S.D.N.Y. 1958); U.S. v. AMI Inc., 1957 Trade Cases par. 68,758, 
p- 73,099 (W.D.Mich. 1957); US. v. J. P. Seeburg Corp., 1957 Trade Cases par. 
68,613, p. 72,479 (N-D-IIll. 1957); U.S. v. Philco Corp., 1956 Trade Cases par. 68,409, 
P- 71,753 (E.D.Pa. 1956); U.S. v. Reddi-Wip, Inc., 1955 Trade Cases par. 68,187, 
p- 70,877 (S.D.Cal. 1955); U.S. v. Liberty National Life Ins. Co., 1954 Trade Cases 
par. 67,801, p. 69,582 (N.D.Ala. 1954); U.S. v. Norma-Hoffmann Bearings Corp., 
1953 Trade Cases par. 67,523, p. 68,527 (N-.D.Ohio 1953); U.S. v. Austenal Labo- 
ratories, Inc., 1951 Trade Cases par. 62,880, p. 64,616 (S.D.N.Y. 1951); US. v. 
Bendix Home Appliances, Inc., 1948-49 Trade Cases par. 62,346, pp. 62,899-900 
(S.D.N.Y. 1948); U.S. v. Libbey-Owens-Ford Glass Co., 1948-49 Trade Cases par. 
62,323, p. 62,811 (N.D.Ohio 1948); U.S. v. A.B. Dick Co., 1948-49 Trade Cases 
par. 62,233, p. 62,358 (N.D.Ohio 1948). 
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defendants.** To win on the merits, the Government would have 
to persuade the courts to retreat from precedent and turn back 
the pages of history to the Fifteenth Century when no restriction 
on either seller or buyer was countenanced. If we lived under 
that type of regime, there could be no such thing as orderly mar- 
keting of goods through the usual hierarchy of distribution. A 
manufacturer could not require his wholesalers to confine their 
sales to retailers; nor could he prevent his distributors from sell- 
ing outside designated geographical territories. Title to the goods 
having passed, he would in so doing be restraining the trade of 
his customers. By the same token, wholesaler would have to be 
free to compete against wholesaler, wholesaler against retailer, 
and retailer against retailer—all in respect of the same product 
and brand of a single manufacturer, and irrespective of the extent 
and vigor of competition at each level from other brands. While 
the public might derive a short-run benefit from such chaotic 
distribution in the form of cut-throat price competition, there 
would come a time when the larger companies would seek refuge 
in vertically integrated market outlets of their own. Their smaller 
competitors, of course, would not have the wherewithal to emu- 
late their example. Inevitably, the independents would find it 


73 Territorial limitations were upheld in: Boro Hall Corp. v. General Motors 
Corp., 124 F. 2d 822 (2d Cir. 1942), rehearing denied, 130 F. 2d 196 (2d Cir. 1942), 
cert. denied, 317 U.S. 695 (1943); Phillips v. Iola Portland Cement Co., 125 Fed. 
593, 595 (8th Cir. 1903), cert. denied, 192 U.S. 606 (1904); General Cigar Co., Inc., 
FTC Dkt. 1879, 16 F.T.C. 537 (1932); cf. Cole Motor Car Co. v. Hurst, 228 Fed. 280, 
284 (5th Cir. 1915), adhered to sub nom. Tillar v. Cole Motor Car Co., 246 Fed. 
831 (5th Cir. 1917), cert. denied, 247 U.S. 511 (1918); Sinclair Refining Co. v. Wilson 
Gas & Oil Co., 52 F. 2d 974 (W.DS.C. 1931). See Report OF THE ATTORNEY GEN- 
ERAL’Ss NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAwS 29 (1955). But cf. 
Lowe Motor Supplies Co. v. Weed Chain Tire Grip Co., CCH Trape Rec. Rep. 
(6th ed.) par. 5506, p. 537 (S.D.N.Y. 1917); Dr. Miles Med. Co. v. John D. Park & 
Sons Co., 220 US. 373, 408 (1911); U.S. v. Bausch & Lomb Optical Co., 321 US. 
707,721 (1944). 

Customer restrictions were upheld in: D. R. Wilder Mfg. Co. v. Corn Products 
Refining Co., 236 U.S. 165 (1915); Chicago Sugar Co. v. American Sugar Refining 
Co., 176 F. 2d 1, 9 (7th Cir. 1949), cert. denied, 338 U.S. 948 (1950); Fosburgh v. 
California & Hawaiian Sugar Refining Co., 291 Fed. 29 (gth Cir. 1923); cf. U.S. v. 
Newbury Mfg. Co., 36 F. Supp. 602, 605 (D.Mass. 1941); P. Lorillard Co. v. Wein- 
garden, 280 Fed. 238, 240 (W.D.N.Y. 1922); Roux Distributing Co., Inc., FTC Dkt. 
6636 (Feb. 17, 1958). 
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difficult, if not impossible, to compete effectively without the 
protection of marketing arrangements enabling them to channel- 
ize their wares to the consumer without costly intra-distributional 
warfare. Mr. Justice Douglas perceived the danger of industrial 
concentration through vertical integration as an alternative to 
the use of the requirements contracts which were outlawed in 
Standard Stations;** he recognized that if manufacturers were 
denied the right to prescribe the orderly marketing of their 
wares, they inevitably would take over distribution themselves. 

‘The common law recognized the social justification for limited 
marketing restrictions, and so have the courts under the Sherman 
Act. There is no reason to repudiate their wisdom. Order is not 
synonymous with monopoly or the absence of competition. The 
public is amply protected by a system of distribution keyed to 
inter-brand competition. To insist on intra-brand competition 
as well is only to court short-term chaos and long range subver- 
sion of our competitive order. We can avoid this by rejecting 
absolutes and giving ungrudging adherence to the rule of reason. 
This, it seems to me, is the real contribution of Judge Barnes’ 
exposition in Klor’s and the danger underlying Justice Black’s 
animadversions on the role of reason in the process of antitrust 
adjudication. 

In concluding the Holmes Lectures this year, Judge Learned 
Hand paid tribute to his professors at the Harvard Law School 
by saying of them that “they asked no quarter of absolutes and 
they gave none.” And to his audience, he added, “Go ye and 
do likewise’”—a ripe piece of wisdom that might well be heeded 
by his superiors on the High Court.”¢ 


II 

A 
I have a happy confession to make to you this evening. The 
fears which I have frequently expressed concerning the tendency 
of our enforcement officials to invoke the doctrine of quantita- 


74 Standard Oil Co. of California v. US., 337 U.S. 293, 320 (1949) (dissent). 
75 LEARNED HAND, THE BILL OF RIGHTS 77 (1958). 
76 Ibid. 
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tive substantiality in merger litigation” have just been laid to 
rest by the Federal Trade Commission.”* The teaching of Pills- 
bury® has received full and complete reaffirmation. DuPont- 
General Motors®* has not dispensed with the necessity for mak- 
ing a thorough market analysis of all relevant economic facts in 
determining the probability of adverse competitive effects in 
Section 7 cases. The test is qualitative and not quantitative 
substantiality. 

What is more, the Commission has taken a firm stand on the 
problem of market definition. It has rejected the notion that the 
relevant market under Section 7 is to be delineated as a matter 
of law in terms of the products manufactured by the merging 
companies without regard to the existence of other competitive 
articles. Inter-product competition is to be ascertained on the 
basis of the facts in Clayton as well as Sherman Act litigation. 

All of this came to pass last week when the Commission 
reversed the hearing examiner in the Brillo case.*! By so doing, 
the fair implications of its five-month old decision in Crown 
Zellerbach** have now become explicit. I think you will be inter- 
ested in the chronology. 

The hearings in Crown Zellerbach were concluded, and the 
trial examiner’s initial decision was rendered** before duPont- 
General Motors. The appeal, however, was determined after.** 
The examiner’s finding of illegality was affirmed. The Commis- 


17 The Aftermath of the duPont-General Motors Case, 1958 ANTITRUST LAW 
SYMPOSIUM 104, 107 (1958); Address, Antitrust at the Crossroads, The Association 
of General Counsel, October 22, 1957; ANTITRUST IN PERSPECTIVE: THE COMPLE- 
MENTARY ROLES OF RULE AND DISCRETION 65 (1957); Annual Antitrust Review, 11 
THE REcoRD 367, 385 (1956). 

78 Brillo Mfg. Co., FTC Dkt. 6557, CCH Trapbe Rec. Rep. (10th ed.) par. 27,243 
(1958). 

79 Pillsbury Mills, Inc., FTC Dkt. 6000, 50 FTC 555 (19593). 

80 US. v. E. I. duPont de Nemours & Co., 353 U.S. 586, 595 (1957). 

81 Brillo Mfg. Co., FTC Dkt. 6557, CCH Trape Rec. Rep. (10th ed.) par. 27,243 
(1958). The author is the attorney for respondent in this proceeding. 

82 Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. (10th ed.) 
par. 26,923 (1957). 

83 Crown Zellerbach Corp., FTC Dkt. 6180 (Feb. 26, 1957). 

84 DuPont-General Motors was decided on June 3, 1957. The Commission’s 
decision in Crown Zellerbach was issued on December 26, 1957. 
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sion’s opinion is significant more for its reasoning than for its 
result. 

In holding that Crown’s acquisition of St. Helens, a competing 
paper company, contravened the Clayton Act, the Commission 
was initially faced with the usual thorny question of defining the 
relevant product market. The examiner had concluded that the 
appropriate line of commerce was the census category of coarse 
papers—apparently because “the greater portion of the produc- 
tion” of the acquiring and acquired companies fell into that 
classification.** The respondent argued for a broader market 
embracing so-called “trade coarse paper,” which included the 
census variety and others claimed to be reasonably interchange- 
able. The Commission held that the narrower market definition 
was right but did not accept the examiner’s reasoning. It rejected 
Crown’s reasonable interchangeability argument not on the law 
but on the facts, finding significant differences in “‘physical char- 
acteristics, markets, prices, and uses” among the various papers.** 
In other words, the Commission’s theory of market determina- 
tion was consistent both with the Cellophane*’ doctrine of 
reasonable interchangeability and the similar “peculiar char- 
acteristics and uses” formulation of duPont-General Motors*— 
although neither case was cited on this point. 

Crown’s second line of defense also failed when the Commis- 
sion limited the geographical market to eleven western states 
because the merging companies “made the majority of their 
sales” of census coarse papers in that section and high freight 
costs made it impractical for outsiders to ship into the area.® 

With the product and geographical lines thus drawn, per- 
centages loomed up large. Immediately before the acquisition, 


85 Crown Zellerbach Corp., FTC Dkt. 6180, p. 29 (Feb. 26, 1957). 

86 Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. (10th ed.) 
par. 26,923 at p. 36,458. 

87 US. v. E. I. duPont de Nemours & Co., 351 U.S. 377, 404 (1956). 

88 US. v. E. I. duPont de Nemours & Co., 353 U.S. at 593. 

89 Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. (10th ed.) 
par. 26,923 at p. 36,459. 
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Crown accounted for 51.5% and St. Helens for 11%. A year after 
the acquisition, their combined control amounted to 64%— 
Longview and St. Regis trailing behind with 18% and 12%, 
respectively. The Commission, however, did not rest its decision 
on these impressive shares alone. It did not even mention Stand- 
ard Stations® or duPont-General Motors on this issue. Rather it 
went on to emphasize the adverse effect of the merger on former 
jobber and converter customers of St. Helens who after the merger 
were dependent on Crown, a competitor, as their primary source 
of supply. Nor did the Commission perceive any indication that 
other paper mills would enter the field in the foreseeable future 
to offset the elimination of St. Helens. “Considering all the fac- 
tors,” the Commission concluded that the acquisition had the 
requisite anticompetitive effects. 

The examiner in the Brillo case did not have the benefit of the 
Commission’s decision in Crown Zellerbach when he passed 
upon a motion to dismiss at the end of the Government’s case-in- 
chief.” Brillo, a manufacturer of steel wool used in the house- 
hold and in industry, had acquired The Williams Company, a 
competitor which concentrated in the industrial field. ‘There were 
a half dozen other producers of industrial steel wool. Total 
nationwide industrial sales were less than $5 million. Brillo, the 
examiner found, ranked first with 29% and Williams fourth with 
18%. That is all the examiner found. Although a vast amount of 
evidence had been introduced concerning inter-product competi- 
tion from other abrasives and the competitive texture of the 
steel wool business itself, all this was brushed aside as legally 
immaterial. Merely because Brillo and Williams both manufac- 
tured industrial steel wool, the examiner ruled as a matter of 
law that this product constituted the relevant market. DuPont- 
General Motors was construed not only as rendering Cellophane 
inapplicable in Section 7 cases, but as precluding any factual 


90 Standard Oil Co. of California v. U.S., 337 U.S. 293 (1949). 

91 Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. (10th ed.) 
par. 26,923 at p. 36,461. 

92 Brillo Mfg. Co., FTC Dkt. 6557 (Oct. 22, 1957). 
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inquiry whatsoever in defining the appropriate “‘line of com- 
merce.” The line of commerce was the business of the merging 
companies. That was the short of it. 

The examiner proceeded to rule that the acquisition neces- 
sarily violated the statute because it embraced a substantial share 
of the industrial steel wool market.** Under duPont-General 
Motors, which he interpreted as assimilating Standard Stations 
as the governing doctrine in Section 7 cases, nothing else mat- 
tered. Pillsbury was dismissed as dictum which in any event had 
been superseded by duPont-General Motors. 

Respondent’s motion to dismiss was thus denied on legal 
grounds. The examiner never reviewed the evidence to deter- 
mine whether a prima facie case had been made out on the facts. 
In effect, his sweeping rulings meant that no defense was pos- 
sible. A probable substantial lessening of competition was con- 
clusively presumed from elimination of a competitor having a 
substantial share of a relevant market which itself was estab- 
lished by conclusive legal presumption. 

Shortly after the examiner had filed his Brillo opinion and an 
appeal had been taken to the Commission, Crown Zellerbach 
came down. This, however, did not induce the Government to 
confess error in Brillo. On the contrary, counsel argued strenu- 
ously that the market ruling was eminently sound and that quan- 
titative substantiality was the law of the land. Crown Zellerbach 
was distinguished on the ground that it had been tried before 
duPont-General Motors at a time when Pillsbury was thought 
to be controlling, so that the record contained a great deal of 
allegedly superfluous evidence. 

In an opinion by Commissioner Secrest, the Commission 
unanimously reversed. On the market issue the Commission 
declared, citing and restating duPont-General Motors, that the 
test is whether the products “are shown by the facts to have such 
peculiar characteristics and uses as to constitute them sufficiently 


93“... [A]n acquisition which involves a substantial share of the market must 
of necessity have a reasonable probability of substantially lessening competition 
in that market.” Jd. at p. 14. 
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distinct from others to make them a ‘line of commerce’ within 
the meaning of the Act.” ®* Amplifying this formulation, Com- 
missioner Secrest wrote: 

“That the acquired and acquiring corporations both made 
industrial steel wool was only one circumstance to be con- 
sidered. Additional factors which could have been taken 
into account include data relating to the manner in which 
the products are marketed, their physical characteristics, 
prices and possibly other things bearing on the question 
of whether or not they may be distinguished competitively 
from other wares.” 


With respect to the decisive weight which the examiner had 
accorded quantitative substantiality, the Commission flatly 
stated: 


“We do not concur in the holding that a significant increase 
in a producer’s already substantial share of the market 
necessarily demonstrates likelihood of statutorily forbid- 
den effects in every distributional situation. This is not to 
say that the dimensions of the market segment being elimi- 
nated from competition between merging corporations 
may not in some evidentiary situations support inferences 
of substantial anticompetitive effects. Nevertheless, in- 
formed determinations as to actual or probable competi- 
tive effects can only be based on an analysis of all facts of 
record pertaining to the relevant market.” % 


Continuing, Commissioner Secrest said: 


“In addition to the facts concerning market shares, likewise 
important is such evidence as was received herein pertain- 
ing to the general competitive situation, number of com- 
petitors and degree of concentration prevailing in the 
industry.” 7 


94 Brillo Mfg. Co., FTC Dkt. 6557, CCH Trape Rec. Rep. (10th ed.) par. 27,243 
at p. 36,625. 

P- 39,025 

95 Ibid. 

96 Ibid. 

97 Ibid. 
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The precise holding of the Commission was that 


‘ 


‘... it was error for the hearing examiner to find as a mat- 
ter of law that the record showing of substantiality of the 
market shares involved in the acquisition established a 
violation of Section 7.” %8 


One could hardly ask for a more unequivocal rejection of 
quantitative substantiality. The issue was presented to the Com- 
mission in its pristine form by the examiner’s ruling and the 
Commission met it head on. Congressman Celler’s notion that 
quantitative substantiality at least applies to an acquisition by 
a “leading company” was no more acceptable to the Commission 
than in any other case. “A significant increase in a producer’s 
already substantial share of the market’’—in this instance 18% 
on top of 29%—does not spell illegality as a matter of law. The 
facts—all the pertinent facts—still reign supreme.*® 


B 


Not so very long ago, when there were no decisions under 
Section 7 to analyze other than Pillsbury, I found it helpful to 
study the new complaints to divine the antimerger policy of the 
enforcement agencies.’ Judge Barnes, when he headed the Anti- 
trust Division, strongly recommended this procedure, urging 
that commentators forego their preoccupation with abstract 
theory.’*' According to his interpretation, all of the pending 


98 Ibid. 

99 With respect to the household phase of the case, since Williams’ sales were 
merely $68,000 per year, representing less than one-third of 1% of the total busi- 
ness in that field, the examiner dismissed that part of the complaint as de minimis, 
stressing the absence of substantial competition between Brillo and Williams in 
this segment. The Commission, treating the household purchase in effect as a 
conglomerate, reversed, presumably on the theory that conglomerates are not nec- 
essarily lawful per se. It remanded the case to the examiner for him to consider 
whether, in fact, the household acquisition would probably have the requisite 
anticompetitive consequences despite the lack of competition between the 
companies. 

100 ANTITRUST IN PERSPECTIVE: THE COMPLEMENTARY ROLES OF RULE AND Dis- 
CRETION 66 (1957); Annual Review of Recent Antitrust Developments, 10 THE 
RECORD 332, 334 (1955)- 

101 Barnes, Quantitative Substantiality, 8 ABA ANTITRUsT SECTION REP. 11, 15 
(1958). 
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cases “involved acquisitions by ‘industry leaders’”’ and as he put 
it, “not only have the acquiring firms been major market factors, 
but acquired concerns also bulk large.” 1°? I wonder what his 
reaction would be to some of the cases that have been filed in 
recent months. 

When the Department of Justice filed a complaint challeng- 
ing the acquisition by The Lucky Lager Brewing Company of 
the assets of Fisher Brewing Company,’ Assistant Attorney Gen- 
eral Hansen announced: “This suit illustrates the problems of 
the applicability of Section 7 of the Clayton Act to a limited 
geographical area.” 1°* That was no understatement. The “limited 
geographical area” was Utah. 

Lucky Lager, the twelfth largest seller of beer in the United 
States, was the largest seller in the west, and accounted for 12% 
of the total volume sold in Utah. Fisher, the acquired company, 
had a plant in Utah and sold virtually all of its beer in that state, 
where its percentage command was 39%. Fisher’s sales totalled 
$2.8 million. Lucky Lager’s are not disclosed. The complaint 
asserts that whereas there were 725 domestic breweries in 1934, 
by 1956 there were only 281 and that the 25 largest companies 
account for 60% of total national beer sales. On this basis the 
Government alleges that “‘the beer industry is rapidly changing 
from an industry of local small business units to one in which 
large national and regional companies control the bulk of the 
beer sales.” In addition to the usual charge that the effect of the 
horizontal acquisition will be to eliminate a competitor and to 
enhance the acquiring company’s competitive advantage, the 
complaint maintains that industrywide concentration will be 
increased. 

Let us turn now from beer in Utah to the production and sale 
of decorative aluminum foil to the florist trade. That is the line 
of commerce which is the subject matter of the Federal Trade 


102 Jd. at 16. 

103 U.S. v. The Lucky Lager Brewing Co. of San Francisco, Civ. C-15-58 
(D.Utah Feb. 18, 1958). 

104 Department of Justice Press Release, February 18, 1958. 
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Commission’s attack on the purchase by Reynolds Metals Com- 
pany of its former customer, Arrow Brands, Inc." 

Reynolds, an integrated producer of aluminum and fabricated 
aluminum products, had sales aggregating $385 million in 1955; 
$81 million were derived from sales of foil; and $12 million con- 
sisted of sales of unmounted foil—the type which the acquired 
company used in the manufacture and sale of the variety used 
by the florist trade for decorating potted and cut flowers. Arrow, 
which purchased all of its requirements of unmounted foil from 
Reynolds even before the acquisition, bought $91,000 worth of 
foil from Reynolds in 1955 and $165,000 worth in the eight 
months of 1956 preceding the acquisition. According to the com- 
plaint, Arrow is one of eight companies which sell decorative 
aluminum foil to florists. The total sales of these eight companies 
amount to $2 million annually. Arrow’s sales of all foil products 
were $497,000. 

Although this is a vertical acquisition, the Commission does 
not claim that it may substantially lessen competition by fore- 
closing Alcoa and Kaiser, Reynolds’ competitors, from a few hun- 
dred thousand dollars worth of aluminum foil sales. Nor does it 
allege that Arrow’s competitors, the other seven manufacturers 
of decorative foil, may suffer competitive injury if they were to 
lose Reynolds as a source of supply and be relegated to Alcoa and 
Kaiser. The complaint merely concludes, without elaboration, 
that the acquisition may substantially lessen competition or tend 
to create a monopoly in the production and sale of decorative 
aluminum foil to the florist trade. 

Another unusual line of commerce is involved in the Commis- 
sion’s complaint challenging the acquisition of Gentry, Inc., by 
Consolidated Foods Corporation.’°* Consolidated processes, dis- 
tributes and retails a “broad line” of food products in an inte- 
grated operation. Its sales total $268 million. Gentry manufac- 
tures dried food seasonings, including onions, garlic, chili pepper 
and paprika. Its volume amounts to $5 million. The complaint 


105 Reynolds Metals Co., FTC Dkt. 7009 (Dec. 27, 1957). 
106 Consolidated Foods Corp., FTC Dkt. 7000 (Dec. 18, 1957). 
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states that Gentry was “one of the few firms of consequence and 
occupied a position of dominance in the onion and garlic dehy- 
drating and processing industry.”’” No mention is made of Gen- 
try’s position in chili pepper and paprika. In connection with 
Consolidated’s distribution of food products, it makes “‘substan- 
tial” purchases from suppliers, many of which also purchase 
dried food seasonings from Gentry. The principal anticompeti- 
tive effect of the acquisition, as envisaged by the Commission, is 
that Consolidated may coerce its food suppliers to purchase dried 
food seasonings from Gentry by refusing to patronize those who 
did not comply. 

It is interesting that Consolidated moved to dismiss the com- 
plaint on the ground that any coercion, if proved, would violate 
Section 5 of the Féderal Trade Commission Act, not Section 7 
of the Clayton Act, since it would not be the proximate result 
of the acquisition. The Commission upheld the examiner’s 
denial of the motion without prejudice to its renewal upon a full 
record,1°7 

We have heard a hue and cry, both inside and outside the Halls 
of Congress, concerning the devitalization of our competitive 
economy through the increasing trend toward industrial concen- 
tration.1°8 Periodically Government agencies issue statistics 
attesting to the large number of corporate mergers in recent 
years.1°® I should merely like to inquire whether the three com- 


107 Consolidated Foods Corp., FTC Dkt. 7000 (April 25, 1958). 

108 E.g., H.R. Rep. No. 1191, 81st Cong., ist Sess. 2 (1949); S. Rep. No. 1775, 
8ist Cong., 2d Sess. 3 (1950); Interim Report of the Antitrust Subcommittee of the 
House Committee on the Judiciary, Corporate and Bank Mergers, 84th Cong., 
ist Sess. 1 (1955); FTC Report ON CorpoRATE MERGERS AND ACQUISITIONS 2 (1955); 
H.R. Rep. No. 2970, Final Report of the House Select Committee on Small Busi- 
ness, 84th Cong., 2d Sess. 5-6 (1957); S. Rep. No. 132, Corporate Mergers and 
Acquisitions, 85th Cong., ist Sess. 4 (1957); S. Rep. No. 1282, Eighth Annual 
Report of the Senate Select Committee on Small Business, 85th Cong., 2d Sess. 4 
(1958); S. Rep. No. 1345, Activities of the Subcommittee on Antitrust and Mon- 
opoly, 85th Cong. 2d Sess. 4 (1958). 

109 E.g., FTC Report ON THE MERGER MOVEMENT: A SUMMARY REPoRT (1948); 
FTC Report ON CorpoORATE MERGERS AND ACQUISITIONS (1955). See also FTC 
REPORT ON INDUSTRIAL CONCENTRATION AND PRopUCT DIVERSIFICATION IN THE 1,000 
LarRcEsT MANUFACTURING COMPANIES: 1950 (1957); Report of the Subcommittee 
on Antitrust and Monopoly to the Senate Committee on the Judiciary, Concen- 
tration in American Industry, 85th Cong., 1st Sess. (1957). 
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plaints which I have reviewed with you this evening portray the 
evil which is so widely viewed with alarm. Is this the concentra- 
tion of power which produces such dismay? 


Cc 


Now that we are moving into the period when appellate courts 
and the Commission are beginning to establish the substantive 
metes and bounds of the Celler-Kefauver Act through the tradi- 
tional method of inclusion and exclusion, the center of attention 
and debate in the field of mergers will doubtless shift to the vex- 
ing issue of relief. We may anticipate that there will be the same 
emphasis on absolutes in respect of remedy as there has been in 
regard to substantive violation—in short, that divestiture will be 
demanded, willy-nilly, in every Section 7 case. 

It is important to bear in mind that, while the Clayton Act is 
aimed at violations in their incipiency and has a more extended 
reach than the Sherman Law, the role of remedy is the same in 
all antitrust cases. There is no suggestion in the legislative his- 
tory of the 1950 enactment that the principles governing relief 
developed in Sherman Act litigation are to be discarded. Indeed, 
Section 15 of the Clayton Act,!° which vests the Justice Depart- 
ment with power to bring suit to prevent and restrain unlawful 
acquisitions, is an exact replica of Section 4 of the Sherman Act." 

The ultimate goal of an antitrust suit, in the classic words of 
Chief Justice White,'!? is the creation of “‘a new condition which 
shall be honestly in harmony with and not repugnant to the law.” 
To achieve that goal, he points out that it is necessary to forbid 
a repetition of past transgressions and to neutralize the power 


110 “The several district courts of the United States are invested with jurisdic- 
tion to prevent and restrain violations of sections 12, 13, 14-21, and 22-27 of this 
title, and it shall be the duty of the several district attorneys of the United States, 
in their respective districts, under the direction of the Attorney General, to insti- 
tute proceedings in equity to prevent and restrain such violations.” 38 Stat. 736 
(1914), 15 U.S.C. §25. 

111“The several district courts of the United States are invested with juris- 
diction to prevent and restrain violations of sections 1-7 of this title; and it shall 
be the duty of the several district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to institute proceedings in 
equity to prevent and restrain such violations.” 26 STAT. 209 (1890), 15 U.S.C. §4. 

112 U.S. v. American Tobacco Co., 221 U.S. 106, 187 (1911). 
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which has illegally been achieved." Giving further concretion 
to these ideas, he articulates in American Tobacco * the three 
“dominant influences” that must be heeded in fashioning decrees: 


“1. The duty of giving complete and efficacious effect to 
the prohibitions of the statute; 2, the accomplishing of 
this result with as little injury as possible to the interest 
of the general public; and, 3, a proper regard for the vast 
interests of private property which may have become 
vested in many persons as a result of the acquisition. .. .” 


Time and again, it has been stressed that the remedial objec- 
tive is to reform, not to punish. “The purpose of the decree... 
is effective and fair enforcement, not punishment.” 7 “Since 


113 Standard Oil Co. v. US., 221 US. 1, 78 (1911). 

While Justice Douglas in some of the Motion Picture cases speaks of depriv- 
ing the defendants of the fruits of their wrongdoing [ U.S. v. Crescent Amusement 
Co., 323 U.S. 173, 189 (1944); Schine Chain Theatres v. U.S. 334 U.S. 110, 128 (1948); 
US. v. Paramount Pictures, Inc., 334 U.S. 131, 152 (1948)], this was properly con- 
strued by Chief Judge Knox as meaning that “a court cannot blindly divest particu- 
lar ill-gotten gains without viewing constructively the creation of competitive units. 
Therefore, the power itself, and not the specific elements thereof, must sometimes 
be viewed as the ‘fruit.’” U.S. v. Aluminum Co. of America, 91 F. Supp. 333, 346 
(S.D.N.Y. 1950). In other words, the remedy must vitiate the unlawful power; once 
that is accomplished it is not necessary to trace, uproot and destroy all of the gains 
resulting from the violation. 

114 U.S. v. American Tobacco Co., 221 U.S. 106, 185 (1911). Cf. U.S. v. National 
Lead Co., 332 U.S. 319, 335 (1947), Where it was stated: 


“The essential consideration is that the remedy shall be as effective and 
fair as possible in preventing continued or future violations of the Anti- 
trust Act in the light of the facts of the particular case.” 


In the very next term of Court, this thought was further amplified in International 
Salt Co. v. U.S., 332 U.S. 392, 401 (1947): 

“In an equity suit, the end to be served is not punishment of past trans- 
gression, nor is it merely to end specific illegal practices. A public interest 
served by such civil suits is that they effectively pry open to competition a 
market that has been closed by defendants’ illegal restraints. If this decree 
accomplishes less than that, the Government has won a lawsuit and lost 
a cause.” 


115 U.S. v. National Lead Co., 332 US. 319, 338 (1947). See also Hartford-Empire 
Co. v. US., 323 U.S. 386, 408 (1945); U.S. v. Minnesota Mining & Mfg. Co., g2 
F. Supp. 947, 966 (D.Mass. 1950); U.S. v. American Can Co., 234 Fed. 1019 (D.Md. 
1916), appeal dismissed, 256 U.S. 706 (1921); cf. Standard Oil Co. v. U.S., 221 U.S. 1, 
78 (1911) (“one of the fundamental purposes of the statute is to protect, not to 
destroy, rights of property”); U.S. v. Terminal Railroad Asso., 224 U.S. 383, 409 
(1912). 
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divestiture is a remedy to restore competition and not to punish 
those who restrain trade, it is not to be used indiscriminately, 
without regard to the type of violation or where other effective 
methods, less harsh, are available.” 446 

There doubtless are situations where divestiture is the only 
appropriate way to restore competitive conditions “honestly in 
harmony” with the law.1!* But there are many cases where altern- 
ative remedies can fully achieve the purposes of the suit without 
the disruptions and losses inevitable in a radical dismemberment. 
At the very least, these alternatives must be dispassionately 
appraised before there is a resort to divestiture. What are the 
special needs of the particular case? Can healthy competition be 
restored and future infraction prevented without far-reaching 
structural alterations? What remedial action is called for in har- 
monizing the interests of the public, the parties and innocent 


116 Timken Roller Bearing Co. v. US., 341 US. 593, 603 (1951). See also US. 
v. National Lead Co., 332 U.S. 319, 353 (1947) (“It is not for the courts to realign 
and redirect effective and lawful competition where it already exists and needs 
only to be released from restraints that violate the antitrust laws”); U.S. v. General 
Electric Co., 115 F. Supp. 835, 864 (D.N.J. 1953); U.S. v. Imperial Chemical Indus- 
tries, 105 F. Supp. 215, 241 (S.D.N.Y. 1952); U.S. v. Great Lakes Towing Co., 217 
Fed. 656, 658 (N.D.Ohio 1914), appeal dismissed, 245 U.S. 675 (1917); REPORT OF 
THE ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE ANTITRUST Laws 
354 (1955); cf. U.S. v. United Shoe Machinery Corp., 110 F. Supp. 295, 347 (D.Mass. 
1953), aff'd per curiam, 347 U.S. 521 (1954) (“Judges in prescribing remedies have 
known their own limitations”). 

117 Northern Securities Co. v. US., 193 U.S. 197, 360 (1904), was the earliest 
Sherman Act case in which divestiture was ordered. Subsequent litigated Sherman 
Act cases where decrees required divestiture are collected in the REPORT OF THE 
ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 354 
n.13 (1955). Divestiture resulted under the original Clayton Act in F.T.C. v. 
Western Meat Co., 272 U.S. 554 (1926), enforcement, 33 F. 2d 824 (gth Cir. 1929), 
cert. dismissed, 281 U.S. 771 (1930); Aluminum Co. of America v. F.T.C., 284 Fed. 
401 (3d Cir. 1922), cert. denied, 261 US. 616 (1923), enforcement, 299 Fed. 361 
(3d Cir. 1924); Vanadium-Alloys Steel Co., FTC Dkt. 1694, 18 F.T.C. 194 (1934). 
Divestiture was ordered because of violations of amended Section 7 in Farm Jour- 
nal, Inc., FTC Dkt. 6388 (June 8, 1956; adopted by the Commission, July 17, 1956), 
and in Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. (10th ed.) 
par. 26,923 (1957). And Judge Ryan directed defendants who violated the Sherman 
Act to divest themselves of certain interests and ordered dissolution in U‘S. v. 
International Boxing Club of N.Y., 1957 Trade Cases par. 68,759 (S.D.N.Y. 1957), 
probable jurisdiction noted, 356 U.S. 910 (1958). 
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third persons? There plainly can be no ironclad rule. There can 
be only an enlightened discretion. 

Both the Department of Justice and the Federal Trade Com- 
mission have repeatedly recognized that the antimerger law can 
be fairly and effectively enforced without total divestiture. Con- 
sent decrees and orders in many cases have sought to recreate 
a lawful competitive environment through plastic provisions 
designed to cope with the threat posed by the challenged acquisi- 
tion. Thus, in International Paper, the respondent was 
directed to make available for ten years to nonintegrated pur- 
chasers 40% of the production of a paper mill it was erecting, 
but was permitted to retain the timberlands it had purchased to 
supply the mill with its pulp requirements. Similarly, in General 
Shoe,!*° the defendant was ordered to purchase 20% of its retail 
requirements from other shoe manufacturers for a period of five 
years. In neither case was there any severance of the vertical 
integration. 

Where the probable anticompetitive effect of an acquisition 
consists of an alleged foreclosure of access to needed supplies or 
outlets, or coercion of suppliers or customers, a mandatory in- 
junction can be more effective in prying open markets to com- 
petitors than a separation which may still keep the doors tightly 
shut. Divestiture is no cure-all. It may be ineffectual as well as 
harsh and oppressive. 

Fair and effective enforcement requires discretion in the Fed- 
eral Trade Commission as well as the Department of Justice. 


118 See U.S. v. Schenley Industries, Inc., 1957 Trade Cases par. 68,664 (D.Del. 
1957); U.S. v. General Shoe Corp., 1956 Trade Cases par. 68,271 (M.D.Tenn. 1956); 
US. v. Hilton Hotels Corp., 1956 Trade Cases par. 68,253 (N.D.IIll. 1956); U.S. v. 
Minute Maid Corp., 1955 Trade Cases par. 68,131 (S.D.Fla. 1955); The Vendo Co., 
FTC Dkt. 6646 (Sept. 6, 1957); International Paper Co., FTC Dkt. 6676 (June 25, 
1957); Scovill Mfg. Co., FTC Dkt. 6527 (Sept. 14, 1956); Union Bag & Paper Corp., 
FTC Dkt. 6391 (May 10, 1956). 

119 International Paper Co., FTC Dkt. 6676, pp. 4-7 (June 25, 1957). 

120 U.S. v. General Shoe Corp., 1956 Trade Cases par. 68,271, p. 71,230 (M.D. 
Tenn. 1956). 
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While Section 11 of the Clayton Act,'*" by its terms, would appear 
to require that both a cease and desist order and divestiture result 
after a finding of violation, Congress could not have intended a 
variance in remedies merely because of the fortuitous circum- 
stance that suit was begun by one or the other of the enforcement 
agencies having concurrent jurisdiction.!** Nor is it a barrier to 
wise and effective remedial action that the Commission does not 
have the supplementary powers of a court of equity.!3 The 
alternatives to divestiture are just as available in executing the 
power to cease and desist as in preventing and restraining a vio- 
lation of law. The considerations and the doctrines concerning 
relief should be the same whether administratively ordered or 
judicially decreed.'** 


121 “If upon such hearing the Commission or Board, as the case may be, shall 
be of the opinion that any of the provisions of said sections have been or are being 
violated, it shall make a report in writing, in which it shall state its findings as 
to the facts, and shall issue and cause to be served on such person an order requir- 
ing such person to cease and desist from such violations, and divest itself of the 
stock, or other share capital, or assets, held or rid itself of the directors chosen 
contrary to the provisions of sections 18 and 19 of this title, if any there be, in 
the manner and within the time fixed by said order.” 64 STAT. 1125 (1950), 15 
US.C. §21. 

122 There are many illustrations of legislative use of the conjunctive “and” 
where the courts have construed the language to mean the disjunctive “or,” and 
vice versa. See De Sylva v. Ballentine, 351 U.S. 570, 573 (1956); Carter v. McClaughry, 
183 U.S. 365, 392 (1902); Swearingen v. U.S., 161 U.S. 446, 450 (1896); Long v. 
Palmer, Smith & Company, 41 U.S. (16 Pet.) 65, 69 (1842); Union Starch & Refining 
Co. v. N.L.R.B., 186 F. 2d 1008, 1014 (7th Cir. 1951); In re Gayle, 136 F. 2d 973, 
976 (5th Cir. 1943), cert. dismissed, 320 US. 806 (1943); U.S. v. Cumbee, 84 F. Supp. 
399, 391 (D.Minn. 1949); Havey v. US., 62 F. Supp. 401, 404 (Ct. Cl. 1945); US. v. 
Mullendore, go F. Supp. 13, 15 (N.D.Okl. 1939), appeal dismissed, 111 F. 2d 898 
(:oth Cir. 1940); The Blakely, 234 Fed. 959, 961 (W.D.Wash. 1916); Hensel, Bruck- 
mann & Lorbacher v. US., 126 Fed. 576, 577 (C.C.S.D.N.Y. 1903); compare Int. 
Rev. Cope OF 1954, §1237(a) (1), with US. Treas. Reg. §1.1237-1(b) (1); cf. Cali- 
fornia Lumbermen’s Council v. F.T.C., 115 F. 2d 178, 185 (gth Cir. 1940), cert. 
denied, 312 U.S. 709 (1941) (cease and desist order); U.S. v. Fisk, 70 U.S. (4 Wall.) 
445, 447 (1866) (dictum). 

123 See Arrow-Hart & Hegeman Electric Co. v. F.T.C., 291 U.S. 587, 598 (1934); 
F.T.C. v. Eastman Kodak Co., 274 U.S. 619, 623 (1927); Thatcher Mfg. Co. v. 
F.T.C., 272 US. 554, 561 (1926); Farm Journal, Inc., FTC Dkt. 6388, p. go (June 8, 
1956; adopted by the Commission, July 17, 1956). 

124 It is significant that even where there has been a finding of unlawful mon- 
opoly, courts have refused to order divestiture which would be contrary to the 
public interest. Hartford-Empire Co. v. U.S., 324 U.S. 570, 574-75 (1945); US. v. 
Terminal Railroad Asso., 224 U.S. 383, 410-11 (1912); U.S. v. New England Fish 
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III 


In the Robinson-Patman field this term, the Supreme Court 
decided that a private action does not lie for violation of Section 
3 and that Standard Oil met competition in good faith.’ 
These rulings have provided new and renewed impetus for cor- 
rective legislation. 

Dividing five-to-four in the companion Nashville'" and Safe- 
way'8 cases, the Court held that Section 3 of the Robinson-Pat- 
man Act is a penal statute only, not an “antitrust law” within the 
meaning of the Clayton Act carrying civil remedies. Hard on the 
heels of these decisions, Congressman Patman introduced H.R. 
10243. It’s a simple bill. It merely makes Section 3 an “antitrust 
law.” 

If we are to have remedial legislation in this area, Congress 
should take a good look at Section g. Before reinstating it in its 
present form as a private action, our legislators would do well to 
consider its obscurities and duplication of amended Section 2(a) 
of the Clayton Act. Granted that there may be justification for 
different definitions of offenses relating to essentially similar 
behavior where one statute creates civil liability and the other 
imposes criminal punishment, can the difference be justified 
where both statutes provide civil remedies? 

Section 2(a)!?° in substance prohibits price discrimination in 





Exchange, 258 Fed. 732, 748 (D.Mass. 1919); U.S. v. American Can Co., 234 Fed. 
1019, 1021 (D.Md. 1916), appeal dismissed, 256 U.S. 706 (1921); U.S. v. Keystone 
Watch Case Co., 218 Fed. 502, 519 (E.D.Pa. 1915), appeal dismissed, 257 U.S. 664 
(1921); U.S. v. Great Lakes Towing Co., 217 Fed. 656, 660 (N.D.Ohio 1914), appeal 
dismissed, 245, U.S. 675 (1917). Cf. U.S. v. General Electric Co., 115 F. Supp. 835, 
871 (D.N.J. 1953); U.S. v. Aluminum Co. of America, 91 F. Supp. 333, 416-17 
(S.D.N.Y. 1950). 

125 Nashville Milk Co. v. Carnation Co., 355 U.S. 373 (1958); Safeway Stores, 
Inc. v. Vance, 355 U.S. 389 (1958). 

126 F.T.C. v. Standard Oil Co., 355 U.S. 396 (1958). 

127 Nashville Milk Co. v. Carnation Co., supra note 125. 

128 Safeway Stores, Inc. v. Vance, supra note 125. 

129 “It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and quality, where either or any 
of the purchases involved in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale within the United States or 
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respect of goods “‘of like grade and quality” where the effect may 
be to substantially lessen competition, tend to create a monopoly 
or injure competition—unless the seller meets the equally low 
price of a competitor in good faith or the discrimination is cost 
justified. 

Section 3'*° condemns three types of pricing: discrimination 
to the seller’s knowledge against “competitors of the purchaser” 
where the goods are “‘of like grade, quality, and quantity”; terri- 
torial price differences “for the purpose of destroying competi- 
tion, or eliminating a competitor”; and sales “at unreasonably 
low prices” prompted by a similar purpose. 

Why should there be a civil action under Section 2(a) for price 
discrimination if it has certain specified anticompetitive effects 
with a cognate remedy under Section g for discrimination absent 
such effects? If the aim of Congress is to make price differences 
without more unlawful, why not say so? If the intention is to 





any Territory thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, and where the effect of 
such discrimination may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them: Provided, That nothing con- 
tained in sections 12, 13, 14-21, and 22-27 of this title shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered. . . .” 49 STAT. 1526 (1936), 15 
US.C. §13(a). 

130 “It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to be a party to, or assist in, any transaction of sale, or contract 
to sell, which discriminates to his knowledge against competitors of the purchaser, 
in that, any discount, rebate, allowance, or advertising service charge is granted 
to the purchaser over and above any discount, rebate, allowance, or advertising 
service charge available at the time of such transaction to said competitors in 
respect of a sale of goods of like grade, quality, and quantity; to sell, or contract 
to sell, goods in any part of the United States at prices lower than those exacted 
by said person elsewhere in the United States for the purpose of destroying com- 
petition, or eliminating a competitor in such part of the United States; or, to sell, 
or contract to sell, goods at unreasonably low prices for the purpose of destroying 
competition or eliminating a competitor. 

“Any person violating any of the provisions of this section shall, upon convic- 
tion thereof, be fined not more than $5,000 or imprisoned not more than one year, 
or both.” 49 STAT. 1528 (1936), 15 U.S.C. §132. 
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confine Sections 2(a) and g to discrimination having such effects, 
shouldn’t Section g so read? Indeed, why have two statutes at all 
in that event??? 

And what about the good faith and cost justification defenses? 
If they are available under Section 3, why aren’t they specified?1*? 
If they are not applicable, why not? What is the point of having 
the offense overlap but not the correlative defense? 

Conversely, Section 3 on its face absolves where Section 2 inter- 
dicts. Section 3 has the same reference to “quantity” that led to 
the frustration of the original version of Section 2.1** Are dis- 
criminatory quantity discounts, which are plainly covered by 
Section 2(a), beyond the reach of Section 3? 

When Section g declares that the discrimination against com- 
petitors of the buyer must be with the seller’s “knowledge,” does 
this mean anything more than general awareness of the price 
differences? If it means a specific intent to destroy competition, 
why isn’t the language the same as that employed in Section 3 
with respect to area price differences and sales at unreasonably 
low prices? 

That leads to another question. Why should the legality of 
territorial price discrimination turn exclusively on its effect 
under Section 2(a) and only on its purpose under Section 3? 

As for selling at unreasonably low prices, at first blush this 
practice seems peculiar to Section g. For it is theoretically pos- 
sible for a seller to market his goods at such depressed levels to 
all of his customers wherever he does business. Typically, how- 
ever, this form of price aggression has been used by a powerful 
seller to suppress competition in a limited locale. In that situa- 
tion, there is a territorial price discrimination. And the provi- 


131 Cf. Patman, Hearings Before the Antitrust Subcommittee of the House 
Committee on the Judiciary, To Amend Sections 2 and 3 of the Clayton Act, 84th 
Cong., 2d Sess., ser. 21, at 242 (1956) (“Senator Borah offered the amendment, and 
it has put into the criminal statute everything that we have done in the civil 
statute. I mean that was the intent of it .. .”). 

132 Cf, Nashville Milk Co. v. Carnation Co., 355 U.S. at 378 n.6. 

133 See H.R. Rep. No. 2287, 74th Cong., 2d Sess. 9 (1936); S. Rep. No. 1502, 
74th Cong., 2d Sess. 4-6 (1936). 
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sions of Section 2(a), which have no reference to the element of 
intent, would come into play. Economic realities make it most 
unlikely that any seller would launch a program of unreasonably 
low prices in all areas. But if Congress nevertheless believes that 
this is a possibility worthy of special legislative attention, isn’t 
there some less obscure way of defining the evil? A more precise 
standard might avoid the serious constitutional objections that 
have been levelled against Section g in the past."* 

Before Congress engages in a headlong rush to overturn the 
Court’s determination that Section 3 provides no civil remedy, 
it would do well to stop, look and listen. Years of unnecessary 
litigation can be avoided if a modicum of thought is given to the 
problem at this juncture. Congress should ask itself what its 
legislative objectives are in the light of existing civil sanctions. 
Now that the occasion for reexamination of this statutory hodge- 
podge has arisen, surely Congress should not perpetuate the 
prior deplorable confusion. 

Standard of Indiana‘** may also be expected to produce Con- 
gressional rumblings in its wake. On the first trip up to the 
Supreme Court,’** the Commission argued that once it found 
that injury to competition had resulted with respect to disfavored 
buyers, the defense that the discriminations were made in good 
faith to meet the equally low price of competitive gasolines was 
not available to Standard. On the other hand, Standard main- 
tained that Section 2(b) created an absolute defense. ‘Thus the 
Supreme Court had to face one of the transcendent issues of anti- 
trust, namely, whether Congress intended to place greater value 
on promoting competition at the seller level consonant with the 
philosophy of the Sherman Act, or on protecting the disfavored 
buyer in accordance with Robinson-Patman. Mr. Justice Burton, 
speaking for the majority of the Court, concluded that “Congress 
did not seek by the Robinson-Patman Act either to abolish com- 
petition or so radically to curtail it that a seller would have no 


134 See Nashville Milk Co. v. Carnation Co., 355 U.S. at 378 n.7. 
135 F.T.C. v. Standard Oil Co., 355 U.S. 396 (1958). 
136 Standard Oil Co. v. F.T.C., 340 U.S. 231 (1951). 
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substantial right of self-defense against a price raid by a competi- 
tor.” 187 In short, the choice was made that “faith in the value of 
competition” was at the heart of our national economic policy.*8 

When the case was remanded for findings as to Standard’s good 
faith, the Commission, in a three-to-two decision, concluded that 
Standard had not discharged its burden because the reduced 
prices were made pursuant to a pricing system rather than as the 
result of “departures from a non-discriminatory price scale.” 
The Seventh Circuit disagreed, holding that the good faith 
defense had been “firmly established.” 1#° 

When certiorari was granted in 1956, there was concern that 
the Court might retreat from its prior decision that Section 2(b) 
created an absolute defense, since it appeared that the bases for 
the appeal from the Seventh Circuit’s determination were pri- 
marily factual. But the Court did not backtrack. It reaffirmed its 
prior ruling and held that the Seventh Circuit had made a fair 
assessment of the record in concluding that the discriminations 
were not made pursuant to an unlawful pricing system.** 

While Standard of Indiana has been wending its weary way 
through the judicial hierarchy, Congressman Patman introduced 
H.R. 11 and Senator Kefauver its companion, S. 11, to undo the 
effects of the 1951 holding under the banner of “equality of 
opportunity.” During the pendency of the second Standard of 
Indiana appeal, the movement for legislative change slowed 
down. But now that the Supreme Court has reasserted its view 
that Section 2(b) creates an absolute defense, the proposed legis- 
lation is picking up momentum again. 

On their face, these bills eliminate the meeting competition 
defense where the effect of the discrimination may be to substan- 


137 Id. at 249. 
138 Id. at 248. 
139 Standard Oil Co., FTC Dkt. 4389, 49 F.T.C. 923, 954 (1953). 

140 Standard Oil Co. v. F.T.C., 233 F. 2d 649, 655 (7th Cir. 1956). 

141 F.T.C. v. Standard Oil Co., 355 U.S. at 401. Significantly, Justice Douglas, 
who had joined with the majority in the first Standard of Indiana decision, neither 
undermines nor questions the propriety of the 1951 holding in his vigorous dis- 
sent. Rather, his reasoning was that the record showed discriminations pursuant 
to an unlawful pricing system. 
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tially lessen competition or tend to create a monopoly, but leave 
it intact where there may be injury to competition.'*? What does 
this add up to? 

We know that the injury to competition test was added to the 
Clayton Act when the statute was amended in 1936 because pro- 
ponents of the amendment asserted that the standards of substan- 
tial lessening of competition and tendency to monopoly had ren- 
dered the original prohibitions ineffective.*** If we were guided 
by that experience, we would conclude that S. 11 really accom- 
plishes nothing, because it removes the good faith defense in an 
area where there is rarely any reason to invoke it. If it is as diff- 
cult to establish a substantial lessening of competition as the 
advocates of the Robinson-Patman Act professed in 1936, but 
feasible to prove injury to competition, the defense will continue 
to be available in most instances. 

On the other hand, the facts of post-1936 life are quite differ- 
ent. Armed with the three statutory standards, the courts have 
not tended to distinguish between them in finding illegality. 
Certainly they have not bothered to say that a particular dis- 
crimination might injure competition but not sufficiently to be 
denominated a substantial lessening of competition. The normal 
procedure has been to condemn the pricing practice on both 


142 §. 11 would amend Section 2(b) to read: 


“Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is 
authorized to issue an order terminating the discrimination: Provided, 
however, That unless the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce, 
in any section of the country, it shall be a complete defense for a seller to 
show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor: 
Provided further, That nothing contained herein shall be construed to 
alter the law applicable to the absorption of freight or of shipping charges.” 


143 See H.R. Rep. No. 2287, 74th Cong., 2d Sess. 8 (1936); S. Rep. No. 1502, 
74th Cong., 2d Sess. 4 (1936). 
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grounds.'** Hence if we were to appraise the significance of the 
pending legislation in terms of actual court decisions since 1936, 
we would be driven to the conclusion that S. 11 virtually emas- 
culates the good faith defense. For if the price discrimination 
invariably is deemed to substantially lessen competition, it is 
small consolation that the defense would have been available if 
competition had only been injured. 

With this perplexing historical background, one would expect 
aclear and unambiguous statement by those who are championing 
the new measure explaining precisely what it means. Although 
there have been elaborate hearings on the subject, no such state- 
ment has been forthcoming. On the contrary, the legislative rec- 
ord is a shining example of mumbo-jumbo. 

According to some Congressmen who apparently were not au 
courant with the sponsors’ “line” on the bills, the meeting com- 
petition defense would be restored to what they thought its status 
was prior to the Supreme Court’s 1951 “loophole’’-creating 
decision.'*5 In other words, they conceive of the legislation as 
endorsing the stand taken by the Commission in the Standard of 


144 E.g., F.T.C. v. Morton Salt Co., 334 U.S. 37, 47 (1948); P. & D. Manufactur- 
ing Co. v. F.T.C., 245 F. 2d 881 (7th Cir. 1957), cert. denied, 355 U.S. 884 (1957), 
affirming FTC Dkt. 5913, CCH Trave Rec. Rep. (10th ed.) par. 25,969, p. 35,866 
(1956); Maryland Baking Co. v. F.T.C., 243 F. 2d 716 (4th Cir. 1957), affirming 
FTC Dkt. 6327, CCH Trave Rec. Rep. (10th ed.) par. 26,106, p. 35,953 (1956); 
C. E. Niehoff & Co. v. F.T.C., 241 F. 2d 37, 40-41 (7th Cir. 1957), cert. denied on 
this ground, 355 U.S. 941 (1958); Whitaker Cable Corp. v. F.T.C., 239 F. 2d 253 
(7th Cir. 1956), cert. denied, 353 U.S. 938 (1957), affirming FTC Dkt. 5722, CCH 
Trave Rec. Rep. (10th ed.) par. 25,443, P- 35.549 (1955); Moog Industries v. F.T.C., 
238 F. 2d 43, 52 (8th Cir. 1956), cert. denied on this ground, 353 U.S. g08 (1957). 

145 McNamara, Hearings Before the Subcommittee on Antitrust and Monopoly 
of the Senate Committee on the Judiciary, To Amend Section 2 of the Clayton Act, 
85th Cong., 1st Sess., pt. 2, at 1278 (1957); Long, Hearings Before the Subcommittee 
on Antitrust and Monopoly of the Senate Committee on the Judiciary, To Amend 
Section 2 of the Clayton Act, 84th Cong., 2d Sess., at 85-86 (1956); McNamara, id., 
at 513; Thompson, Hearings Before the Antitrust Subcommittee of the House Com- 
mittee on the Judiciary, To Amend Sections 2 and 3 of the Clayton Act, 84th 
Cong., 2d Sess., ser. 21, at 69 (1956); cf. Green, Hearings Before the Subcommittee 
on Antitrust and Monopoly of the Senate Committee on the Judiciary, To Amend 
Section 2 of the Clayton Act, 85th Cong., ist Sess., pt. 2, at 1277 (1957); Lehman, 
Hearings Before the Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary, To Amend Section 2 of the Clayton Act, 84th Cong., 
2d Sess., at 147 (1956). 
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Indiana litigation, namely, that injury to competition would 
preclude the defense. 

It is quite clear that these legislators are wrong. Congressman 
Patman and Senators Kefauver and Sparkman have stressed that 
the intent is not to abolish the defense in toto.1** To be sure, Pat- 
man was frank enough to admit that he favored total abolition, 
but he added that he was asking for “half a loaf” because that 
was all he thought he could get through Congress.**7 If we assume 
that this is a correct appraisal and that the legislation represents 
neither a whole loaf nor no loaf at all, the vexing question 
remains: what does half a loaf mean? 

Senator Sparkman ™* thought that the courts will decide that 
a substantial lessening of competition “comprehends competitive 
injury that is quantitatively substantial and general in scope,” 
and that injury to competition “will be held to apply only to 
localized injury to individual competitors.” 44° He explained that 
“the large seller whose discriminatory pricing practices tended 
toward monopoly would continue to use such practices at his 
serious peril,”15° but a “small seller’s price discriminations, 


146 E.g., Patman, Hearings Before the Antitrust Subcommittee of the House 
Committee on the Judiciary, To Amend Sections 2 and 3 of the Clayton Act, 84th 
Cong., 2d Sess., ser. 21, at 230-32 (1956); Kefauver, Hearings Before the Subcom- 
mittee on Antitrust and Monopoly of the Senate Committee on the Judiciary, To 
Amend Section 2 of the Clayton Act, 85th Cong., ist Sess., pt. 1, at 700 (1957); 
Sparkman, id., at 20, 25-26. 

147 Patman, Hearings Before the Antitrust Subcommittee of the House Com- 
mittee on the Judiciary, To Amend Sections 2 and 3 of the Clayton Act, 84th Cong., 
2d Sess., ser. 21, at 233 (1956). See also, id., at 59, 243. 

148 Sparkman, Hearings Before the Subcommittee on Antitrust and Monopoly 
of the Senate Committee on the Judiciary, To Amend Section 2 of the Clayton Act, 
85th Cong., 1st Sess., pt. 1, at 20 (1957). 

149 Cf. Patman, Hearings, supra note 147, at 12 (“It is intended to have the 
same meaning in H.R. 11 as it has in section 3 of the Clayton Act, and as it has 
come to be understood through a line of judicial interpretation culminating in 
Standard Oil of California v. U.S.”); see also, Patman, id., at 240. Compare Patman, 
id., at 17 (“. .. we did not prohibit discriminations which do only minor injuries. 
. .. But where the injury is substantial, the language [in Section 2(a)] is tight and 
it was meant to be tight”), with Patman, id., at 21 (“In other words, H.R. 11 says 
that the supplier will be justified in shooting at his competitors who try to take 
his customers by lawful means, and in shooting a few innocent bystanders, but 
if he reaches the point where he is about to make a substantial reduction in the 
population, then he will no longer be justified”). 

150 Sparkman, Hearings, supra note 148, pt. 1, at 27. 
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though not to be condoned, do not have monopolistic tendencies 
in any line of commerce” because the “competitive impact of his 
pricing practices must be as small as he himself is.” ** To be 
“candid,” he said, “‘to compare the competitive consequences of 
the discriminatory pricing practices such as were exemplified in 
the Standard of Indiana case with those flowing from the price 
concessions of, say, a small jobber, would be like comparing the 
brilliant glare of the noonday sun to the insignificant glimmer 
of a lightning bug’s taillight.” 1? 

And Commissioner Secrest, speaking for a majority of the Fed- 
eral Trade Commission in support of S. 11, observed that “the 
little fellow has to make a pretty big splash in the pool to lessen 
[competition] substantially.” 1° 

Does this signify that in determining whether the good faith 
defense may be invoked, the courts must look simply to the size 
of the seller? What are the policy reasons for permitting the small 
company to meet competition but not a large seller? Is the latter 
to stand idly by while competitors nibble away at his market? 
And if so, how large is large? 

Enactment of S. 11 will only add confusion to a field already 
much confounded. If substantial lessening of competition is 
given the same interpretation that it was supposed to have had 
under the original version of Section 2, the legislation will have 
no effect. On the other hand, if substantial lessening of competi- 
tion and injury to competition are treated synonymously, the 
defense will become a dead letter. And if Congress seeks a mid- 
position, no one knows, including Congress, how much of the 
defense is being retained and how much is being scrapped. A sus- 
picious nature might surmise that the confusion is not unin- 
tended and that the theory of the measure is not equality, but 
rather erosion, of opportunity by making it virtually impossible 
for the businessman to know when his good faith meeting of 
competition will brand him an antitrust violator. 


151 Id. at 32-33. 
152 Id. at 33. 
153 Secrest, id., at 661. 
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IV 


So ends another chapter in the story of antitrust—the sixty- 
eighth since the hot day in July, 1890, when President Harrison 
signed the Act which, though authored by others, bears the name 
of Senator Sherman. In closing, may I borrow part of the quota- 
tion from the address of Benjamin Franklin to the Constitu- 
tional Convention with which Learned Hand concludes the third 
of his Holmes Lectures—another wise nugget that might be taken 
to heart by Congressmen, judges, practitioners and even law 
professors: 


“For having lived long, I have experienced many instances 
of being obliged by better information or fuller consider- 
ation to change opinions even on important subjects, 
which I once thought right, but found to be otherwise. 
It is therefore that the older I grow, the more apt I am 
to doubt my own judgment, and to pay more respect to 
the judgment of others.” 15+ 


154 LEARNED HAND, THE BILL oF RIGHTS 75, (1958). 





Cardozo Twenty Years Later 


By BreryYL Haro.tp LEvy 


Twenty years ago, on July 9, 1938, Justice Cardozo took the seat awaiting 
him not far from Justice Holmes in the empyrean tribunal reserved for the 
immortal few. 

Twenty years is a short time in the life of an Empyrean, but its passage 
may afford us an occasion to recapture his insight and warm our minds at 
the still glowing embers of his thought. 

The law, as everyone knows, is a jealous mistress; Cardozo, consecrated to 
her charms, nonetheless found a second love in philosophy. In the Columbia 
University of his day—to which he was attached as student, Trustee, and 
friend of faculty members—and in the broad ranges of his reading as an 
appellate judge, he courted now one, now the other, and not seldom sought 
stimulus in bringing them together. 

At college he was a student of Nicholas Murray Butler. His classbook notes 
have been preserved for us andthe originals are on deposit at the university 
library. In young Cardozo’s notes on Professor Butler’s lecture on Mental 
Development, there is an account of four influences affecting one’s mental 
development, with the following note on the fourth, “social environment”: 


“By the fourth factor, social environment, we mean the influences of 
the society by which the developing mind is surrounded. The impor- 
tance of this factor is every day becoming more apparent. The result 
may be seen in the present tenement house movement.” 


He graduated in 1889 and his reference must be to the first movement to 
combat slums by requiring more light and air in the “new law” tenements, 
culminating in the Tenement House Law of 1901. The reference to social 
influences in this note seems to have a connotation of socially beneficent 
influences. 

The note is altogether astounding to one who compares it with the fourth 
guide to judicial decision which he was later to denominate “the method 
of sociology.” In his famous lectures on The Nature of the Judicial Process 
(which he was invited to give at Yale), he designated four clues to an under- 
standing of the factors entering into an appellate judge’s determination of 
a case. Only the first of these was the ancient method of stare decisis, stand- 
ing upon precedent. The fourth was the social value of the rule, which he 
averred was every day becoming more important and more apparent in its 
impress upon the judicial mind,—exactly like the “social environment” 
which Professor Butler had stressed as a key factor in the development of 
the human mind. It was this impingement of social values upon the judge 


Editor’s Note: Beryl Harold Levy, Columbia, B.A. ’29, Ph.D. ’33, LL.B. '36, prac- 
tices law in N.Y.C. and is a Lecturer in Law, Columbia. He is the author of 
Cardozo and Frontiers of Legal Thinking and Our Constitution: Tool or Testament? 
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which he called (or perhaps miscalled) the “method of sociology” and which 
he sought to bring forward as increasingly significant in all areas of the law, 
—and not merely in those areas where it had been most prominent, as in 
labor law and constitutional law and other branches of the law where 
advances in social welfare are conspicuously at stake. 

Holmes had put the fat in the fire by arguing in The Common Law, and 
later in his address in 1897 on The Path of the Law, that judges are remiss 
in failing to recognize and avow the estimate of competing social advantage 
which lay at the true bases of their decisions. Judges may purport to be merely 
interpreting the law, but the substance of their decisions is a legislative 
judgment as to relative values among social interests. At the time at which 
Cardozo was writing, courts were still acting, more so than today, like a coy 
maiden who would not for a minute admit what she is up to and perhaps 
does not herself fully realize it. Cardozo struck a strong blow for more candor 
and realism with his simple affirmation that judge-made law, within appro- 
priately circumscribed limits, is to be taken as one of the facts of life. It is 
impossible for appellate judges to avoid legislating interstitially; and the 
reluctance to face up to their true vocation often serves to leave the very 
ground and basis of decision inarticulate or surreptitious. Cardozo picked out 
and identified various ways in which the judge, an inevitable creative artist, 
goes about making law. “If the birds in building nests,” wrote Santayana in 
Reason in Art, “felt the utility of what they do, they would be practising an 
art; and for the instinct to become rational it would even suffice that their 
traditional purpose and method should become conscious occasionally.” 

Today, thanks in substantial measure to Cardozo’s impetus and example, 
judges have made great strides in the direction of putting the rationale of 
their decisions frankly and flatly in terms of the social values involved, going 
to sources of social data to aid in such determination. Chief Justice Warren’s 
recent opinion in the segregation cases is a prime example. But this truistic 
emphasis has hardly as yet percolated into the forefront of consciousness of 
the bar or bench; and legal education is still heavily overweighted toward 
skill in manipulating precedents along the lines of the ancient pretense. It 
takes a long time to change a centuries-old way of looking at what is being 
done; myths rarely yield to realities gracefully. 

Cardozo made a notable contribution to more rational and currently 
defensible law by his proposal for a “ministry of justice,” which resulted in 
the creation of the Law Revision Commission. This Commission now makes 
analyses of needed changes in the law which the court may feel are too exten- 
sive to be judge-made and which, without the Commission shuttling between 
the courts and the legislature, might be too technical or recondite to become 
statutory revisions. I believe we should be carrying forward fruitfully the 
spirit of this insight of Cardozo were we now to give some thought to an 
official “ministry of information,” by which the courts and the universities 
could be brought closer together in some “Legal Commission on Social Data.” 
This Commission would aid the courts in their efforts to make decisions 
more realistically, not by the traditional manipulation of inherited abstrac- 
tions, but by reference to the pertinent knowledge in the social disciplines. 
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We would then have a more enlightened attempt to grasp the full import 
of a case in the context of the contemporary situation and to assess rival 
social values on the basis of fullest information. It is the rare court that in 
an obscenity case, say, would have before it a study in the American Journal 
of Psychology on sources of excitation to lust among adolescent boys, an 
awareness of the history of censorship involving even Gulliver’s Travels and 
Prometheus Bound, the results of a questionnaire distributed among college 
girls to discover the incitation of their lascivious thoughts. If we want our 
judges to do justice we must give them the instruments. How can courts 
make a sound judgment on such matters—one at least which an educated 
man can respect—merely by cogitating on words in a vacuum? I am not, of 
course, suggesting the replacement or displacement of judicial judgment by 
such authority as social studies may have. I am merely suggesting that we 
facilitate and correlate such sources of illumination, insofar as a court may 
deem it well to avail itself of them, to the extent they may be helpful. 

Cardozo himself was never fully emancipated from subjection to the old 
techniques and in many of his opinions he seems to us today to be over- 
refined in his casuistic distinctions. He came to the Columbia Law School 
while the case method was being substituted for the old text-book system 
and he never lost his soft susceptibility to the sonority of the sweeping gen- 
erality. Like so many other distinguished legal minds of his generation, he 
was caught between two legal worlds, to paraphrase Matthew Arnold, one 
dying and the other struggling to be born. He did his stint of intellectual 
obstetrics and I suppose we cannot fairly ask of him more. If the “legal 
realists” have been able to carry us further, we can continue to be grateful 
for Cardozo’s open-hearted willingness to take up the Realist emphases and 
make his half-way peace with them. 

Cardozo regarded himself as the self-appointed champion of philosophy 
in law, which he thought essential if we are not to lose our way. Some of the 
philosophers, he remarked, have learned more about law than the lawyers 
have learned about philosophy. I referred to this observation in my book on 
Cardozo and you will find a comment in the margin of George Santayana’s 
annotated copy (which found its way into the Harvard Library Treasure 
Room): “This gives Cardozo away.” It is not a fair thrust, especially when 
we consider the failure of contemporary philosophers to develop the phi- 
losophy of law, which was an integral part of any solid social philosophy 
from Plato to Hegel. 

The relations of philosophy and law, despite Cardozo’s eloquence and 
model, are still a no man’s land for most lawyers and philosophers. It is as 
difficult as it is futile to try to assess the blame for this state of affairs in an 
anti-intellectual generation preoccupied with post-depression and war. But 
how can we pay greater tribute to Cardozo’s memory than by taking up this 
unfinished work and devoting to it the same persistent searching which, 
through his efforts, yielded results as important practically as they were 
theoretically profound. For it remains as true today as when Holmes said it 
in 1897 that to understand and practice law greatly we need more attention 
to jurisprudence; we need more theory not less. We need philosophical leaven- 
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ing of legal methods, judicial processes, and legal education. It will not do 
to have jurisprudence insulated in one section while the ways of courts and 
lawyers are insulated in another section, as in a recently issued Introduction 
to Law based on articles culled from a leading law review. 

“You think perhaps of philosophy as dwelling in the clouds,” wrote Car- 
dozo in a felicitous passage in The Growth of the Law, illustrating his melli- 
fluous style at its best. “I hope you may see that she is able to descend to 
earth. You think that in stopping to pay court to her, when you should be 
hastening forward on your journey, you are loitering in bypaths and wast- 
ing precious hours. I hope you may share my faith that you are on the high- 
way to the goal. Here you will find the key for the unlocking of bolts and 
combinations that shall never be pried open by clumsier or grosser tools. 
You think there is nothing practical in a theory that is concerned with ulti- 
mate conceptions. That is true perhaps while you are doing the journey- 
man’s work of your profession. You may find in the end, when you pass to 
higher problems, that instead of its being true that the study of the ultimate 
is profitless, there is little that is profitable in the study of anything else.” 

Had Explorer or Sputnik made a sufficient rift in the empyrean, we should 
see Holmes upon the right hand of Truth and Justice and Cardozo upon 
the left hand of Truth and Justice. Holmes is twirling his mustache in mag- 
nificent irony as Cardozo looks down upon us with his sweetly sad smile. 
There is a quizzical expression in the face of the one and a plaintive plea 
in the eyes of the other. When will our children of the law free us—they 
seem to say—so that we may join hands together in the topmost echelon, 
enthroned at last between the two goddesses? 
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Committee Report 


COMMITTEE ON MEDICAL JURISPRUDENCE 


Report on Amendment to Statute of Limitations 


Relating to Malpractice Suits* 


The Medical Jurisprudence Committee has had under consider- 
ation for the last two years the question of the advisability of 
amending the Statute of Limitations relating to malpractice, so 
that such suits shall not be barred where the malpractice is not 
discovered until after the Statute has run. 

The present Statute, section 50, subdivision 1 of the Civil Prac- 
tice Act, requires that any action to recover for malpractice shall 
be brought within two years. This Statute has been held to bar 
actions brought after the expiration of two years, even though 
the acts of malpractice were unknown to the patient until after 
the Statute had run. The number of adjudicated cases in which 
the question has arisen is no criterion as to the number of 
instances in which such right of action has been lost by the lapse 
of time, for it is quite obvious that in view of the adjudications, 
attorneys would advise their clients that action would be fruitless. 

Nevertheless, in recent years the question has been passed upon 
in a sizable group of cases, namely: 


Conklin vs. Draper, 254 N.Y. 620; 

Ranalli vs. Breed, 277 N.Y. 630; 

Tullock vs. Haselo, 218 App. Div. 313; 

Budoff vs. Kessler, 284 App. Div. 1059; 

Sly vs. Van Lengen, 120 Misc. 420; 

Nervick vs. Fine, 195 Misc. 464; aff. 275 App. Div. 1045. 


The Conklin case illustrates the problem as well as any. There, 
the complaint alleged that a surgeon, in operating on the plain- 





* This report will be presented to the Stated Meeting of the Association on 
October 21, 1958. 
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tiff, left a pair of forceps in his abdomen, and that although the 
surgeon knew about the presence of the forceps, he assured the 
patient that he was all right. The patient did not discover the 
presence of the forceps until more than two years had elapsed. 
The Court held that the complaint should be dismissed because 
the Statute of Limitations ran from the act of malpractice, and 
not from the discovery thereof. 

In the Tullock case, the Appellate Division held that even 
where a dentist concealed from his patient the fact that the 
patient had been allowed to swallow a tooth, it did not extend 
the Statute of Limitations beyond the two-year period. 

It seems to this Committee that it is a denial of justice to 
deprive a patient injured through the negligence of his doctor of 
any remedy where through excusable ignorance he is unaware 
of the doctor’s negligence until after the lapse of two years; and 
it is especially shocking that the patient can be remediless even 
though the doctor, who is possessed of superior knowledge of the 
facts, has willfully concealed such knowledge from the patient. 
On the other hand, it does not seem fair to extend unduly the 
time within which suit can be brought. 

It is therefore the considered opinion of this Committee that 
there should be some extension of time within which suit may 
be brought after discovery of the facts, but that in no event should 
an action be allowed to be commenced more than four years after 
the act of malpractice has taken place. The proposed amendment 
to the Statute provides that the Statute shall not commence to 
run until after the discovery of the malpractice, with the overall 
limit of four years. 

Although the word “malpractice,” as used in the Statute, would 
seem to apply to any professional act, it has been construed by 
the courts as applying solely to actions to recover damages for 
personal injuries resulting from the misconduct of physicians, 
surgeons and others practising a similar profession. 


Federal International Banking Co. vs. Touche, 248 N.Y. 517; 
O’Neill vs. Gray, 30 F. 2d 776; cert. den. 279 U.S. 365; 
Camp vs. Reeves, 209 App. Div. 488. 
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Since the amendment would concern the medical profession 
so vitally, your Committee consulted with representatives of 
the Medical Society of the State of New York with a view to con- 
vincing them of the necessity of such change in the interests of 
justice. These representatives, while not denying the fact that 
injustice might arise in some instances where the patient may 
unwittingly be deprived of a just cause of action, felt that the 
economic burden that would be imposed upon doctors by any 
extension of the right to bring malpractice suits was too great to 
be assumed. While it is not possible to refute the fact that some 
additional economic hardship might fall on the medical profes- 
sion as a result of the amendment, the existing injustice falls 
on a larger segment of the public, and should be corrected. 

In interpreting a similar statute, section 48, subdivision 5 of 
the Civil Practice Act, which provides that an action based on 
fraud is not deemed to accrue until the discovery of the facts 
constituting the fraud, the courts have imposed upon a plaintiff 
the obligation of reasonable diligence in discovering the fraud. 


Higgins vs. Crouse, 147 N.Y. 411, 416; 
Sielcken-Schwarz vs. American Factors, 265 N.Y. 239, 245. 


There is no doubt that a similar obligation would exist in 
connection with actions of malpractice if the proposed amend- 
ment were adopted. 

It is the considered opinion of this Committee, therefore, 

that the Statute should be amended in the manner indicated, 
and the following resolution is proposed for adoption by the 
Association: 
“RESOLVED that The Association of the Bar of the City of New York 
supports the amendment of section 50, subdivision 1, of the Civil 
Practice Act, so that as amended such subdivision shall read as follows 
(with the introductory language thereof): 


“The following actions must be commenced within two years after 
the cause of action has accrued: 


“1, An action to recover damages for assault, battery, false imprison- 
ment, malicious prosecution or malpractice. A cause of action for 
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malpractice is not deemed to have accrued until the discovery by the 
plaintiff or the person under whom he claims of the facts constituting 
the malpractice, but in no event may such action be commenced more 
than four years after the commission of the malpractice.” (The matter 
in italics is new). 


Respectfully submitted, 


COMMITTEE ON MEDICAL JURISPRUDENCE 


ARTHUR N. SEIFF, Chairman 


SIDNEY S. BOBBE FRANCIS X. O'BRIEN 
JOHN M. CANNELLA WILLIAM F. O’CONNOR 
SEYMOUR L. COLIN ALFRED REINHARZ 
THOMAS P. CURTIN ROSE ROTHENBERG 
ROBERT L. GOLBY ARCHIE WELTMAN 
ISIDORE HALPERN H. POWELL YATES 


May 1, 1958 


o° 8 


MINORITY REPORT 


“The undersigned dissent from the above recommendation on the 
ground that, regardless of whether or not any of the reported cases 
indicate any need for any change in the present Statute of Limitations 
with regard to malpractice, there is no basis for singling out the medi- 
cal, and possibly legal, professions by making them, in effect, liable 
for their negligence for four years, that is, one year longer than for 
any other person or profession.” 


Respectfully submitted, 


GERALD BOUVIER 
JOHN V. CONNORTON 
WILLIAM C. RICHARDSON 
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